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1. 
INTRODUCTION
1.1 Overview
Following completion of the Invitation for Expressions of Interest (EOI) process, Council has invited a shortlist of proponents (Shortlisted Proponents) to submit a Detailed Proposal for the opportunity to enter into a Public Private Partnership to undertake a mixed use redevelopment of its Cross Street Car Park property located at 1-13 Cross Street, Double Bay (Site).
The aim of the project is to introduce a cinema complex and complementary uses, including potentially retail, commercial and residential uses, which will stimulate commercial activity and enhance Double Bay as a shopping, living, arts and cultural destination.  Council has also recently resolved that proponents should give consideration to the adaptability of the cinema component on the site, should the demand for cinemas reduce over time and this must be addressed in the RFDP response.
The redevelopment must include the replacement of the existing public car parking capacity or similar capacity.
Detailed Proposals must be lodged via www,tenders.net/dtp/wmc by no later than 3 September 2021, at 2pm (AEST).




2. DEVELOPMENT OPPORTUNITY
2.1 Overview of Development Opportunity
Key details relating to the Site and development opportunity are summarised in Table 2.1a.
Table 2.1a Summary of Key Site Details and Planning Controls
	Category
	Description

	Site Address
	1-13 Cross Street, Double Bay

	Real Property Description
	Lot 2 in DP 220530

	Site Description
	The Site is currently improved by a multi-level 380-space public car park, early childhood health centre, community space and amenities. The Site is a rectangular shaped allotment having a frontage to Cross Street of approximately 42.51m and a depth of approximately 85.11m as measured along the western boundary. The Jamberoo Lane/eastern alignment of the allotment is irregularly shaped and measures approximately 86.83m. The northern boundary is approximately 47.66m.

	Site Area
	3,812 sqm (approximate, subject to survey)

	LEP
	Woollahra Local Environmental Plan 2014 (Woollahra LEP 2014)

	Zoning
	B2 – Local Centre 

	Objectives of Zone
	The objectives of the B2 Zone are:
· To provide a range of retail, business, entertainment and community uses that serve the needs of people who live in, work in and visit the local area
· To encourage employment opportunities in accessible locations
· To maximise public transport patronage and encourage walking and cycling
· To attract new business and commercial opportunities
· To provide active ground floor uses to create vibrant centres
· To provide for development of a scale and type that is compatible with the amenity of the surrounding residential area
· To ensure development is of a height and scale that achieves the desired future character of the neighborhood

	Maximum building height
	18.1m (current)

	FSR
	2.5:1 (current)

	Heritage
	The Cross Street Car Park is not a heritage item and is not within a heritage conservation area. Land which adjoins the south western corner of the site is a State archaeological heritage item (i.e. corner of Jamberoo Lane and Cross Street – Double Bay Compressed Air Ejector Station) and land which adjoins to the north is a local heritage item (i.e. 47 William Street – Moreton Bay Fig). Land which adjoins to the north west comprises the Transvaal Avenue Heritage Conservation Area.

	DCP
	Chapter D5 of the Woollahra Development Control Plan 2015 (Woollahra DCP 2015) contains detailed controls for building design including building envelopes and building heights for Double Bay Centre including the subject site. 

	Other Mapped Constraints
	The land is shown as class 2 on the Acid Sulfate Soils Planning Map, and the Site is identified on the Flood Planning Map.


2.2 [bookmark: _Toc57819514]The Cross Street Car Park Site
The Site is located on the north side of Cross Street to the west of New South Head Road. The site is located in the north eastern part of the Double Bay Centre at the base of the Double Bay valley. The land is relatively level and is bounded on its eastern side by Jamberoo Lane.
The site comprises a single parcel of land being Lot 2 in DP 220530 and is known as 1-13 Cross Street, Double Bay. It is a rectangular shaped allotment having a frontage to Cross Street of 42.51m and a depth of 85.11m as measured along the western boundary. The Jamberoo Lane/eastern alignment of the allotment is irregularly shaped and measures 86.83m. The northern boundary is 47.66m. The allotment has an area of 3,812m2.
The existing building on the site is an above ground, multi-level car parking station. The car park is one of the main sources of public car parking in the Double Bay Centre. It contains 406 car parking spaces over 5 levels. It also accommodates community facilities over two levels in the Cross Street/Jambaroo Lane corner of the building. Construction comprises concrete floors supported on columns. The building is enclosed by walls on the northern and western boundaries while the Cross Street and Jambaroo Lane elevations (southern and eastern elevations) are partially enclosed with vertical concrete panels. The main entry and exit are on the Cross Street elevation, while there is a secondary entry off Jambaroo Lane. The building is partially setback from Cross Street (approximately 6m) and is setback from Jambaroo Lane varying distances being a minimum of 2.42m at its south western corner and 10m (approximately) at its north western corner. The setback area on Jambaroo Lane is unfenced and landscaped which includes some substantial trees.
Existing development in the locality consists of low rise commercial and residential development immediately to the west. Development on the opposite side of Cross Street is low rise commercial. The land is adjoined by medium rise residential development to the north. Jambaroo Lane, to the east, features a divided carriageway separated by an enclosed stormwater channel controlled by Sydney Water. The eastern side of the Jambaroo Lane carriageway is one-way north to south while the western side is partially one-way north to south from William Street and partially two-way. Existing development on the opposite side of Jambaroo Lane consists of medium rise apartment buildings.
Figure 2.2a Site Location (Double Bay Town Centre)
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2.3 Planning Proposal
While the land is identified with a maximum building height of 18.1m and a floor space ratio of 2.5:1 under the Woollahra LEP 2014, the previous HOA Scheme was based on a design height of 7-8 storeys.

Should proponents propose height or density in excess of current planning controls, the successful proponent will be responsible for taking carriage of any planning proposal to enhance the development rights of the site. 
Council’s Project Team role in relation to any planning proposal will involve review of the planning proposal prior to submission, and provision of landowner’s consent subject to Council resolution. Council’s Planning Division will have a separate statutory assessment role in relation to any planning proposal. 



3. Project Objectives
3.1 Council Objectives
Council’s objectives for redevelopment of the Site are to:
· Attract a suitable development partner with the appropriate industry knowledge to facilitate the redevelopment of the Site;
· Increase activity in the Double Bay Centre through the introduction of a substantial cinema complex and other uses including potentially retail, residential and commercial development, with particular emphasis on night time activation of the site.  Proponents should give consideration to the adaptability of the cinema component on the site, should the demand for cinemas reduce over time;
· Continue the current community use on the site of an early childhood health center, small community space and dedicated toilets (total minimum floor space required circa 120 m2);
· Enhance the social, artistic and cultural life of the Double Bay Centre;
· Provide public car parking on the site which retains the existing or a similar number of public spaces, as well as meeting car parking requirements for the cinema complex and other uses as required by Council’s Development Control Plan;
· Provide public toilets to service car park and other users; 
· Achieve high quality design outcomes consistent with Woollahra 2030: The Community Strategic Plan, Woollahra Local Strategic Planning Statement and the objectives of Council’s planning controls and Council’s desired future planning direction for Double Bay Centre expressed in the following documents;
· Woollahra LEP 2014
· Woollahra DCP 2015
· Double Bay Place Plan 2019-2023
· Double Bay Centre Public Domain Strategy 2016
· Double Bay Centre Lighting Strategy 2016
· Draft Double Bay Centre Planning and Urban Design Strategy 2020
· Draft Double Bay Centre Pedestrianisation Study 2020 
· Draft Double Bay Centre Commercial Waste Strategy 2020; 
· Substantially improve the streetscape presentation of the site;
· Minimise the impact of new development basement construction on groundwater;
· Maintain Council ownership of the land and selective project components; and
· Provide value for money and a long-term financial return to Council.



3.2 Council’s Minimum Requirements – Council Retained Assets
Council’s minimum requirements in relation to assets to be delivered by the Successful Proponent, and retained by Council on project completion, are summarised in Table 3.2a.
Table 3.2a Council’s Minimum Requirements – Council Retained Assets
	Asset
	Minimum Requirements

	Public Car Parking
	· Minimum of 380 new replacement public car parking spaces.
· To be owned by Council within a separately titled stratum lot.
· To be designed and constructed to meet Council requirements for public car park facilities and reasonable standards for construction in accordance with Australian standards and building codes. 
· The in-ground public car park is to be designed and constructed to the standards required for a 100 year life, with clearly defined and limited maintenance costs.
· Council requirements for the car park include (but are not limited to):
1 Delivery of car park fitout and wayfinding to Council requirements
1 Automated access control system with number plate recognition (to provide separation from non-public car parking spaces)
· Provision of public restroom facilities to the car parking facility to meet Australian standards and building codes applicable at the time of construction.
· Provision of a minimum 25 dual electronic car charging stations with power supply capacity for an additional 50 cars chargers.

	Childhood Health Centre, Community Space and Amenities
	· Minimum of 120 square metres (NLA) of space within the project appropriate for use-operation by Council (or others) as a childhood health centre and separate community space.
· To be owned by Council within a separately titled stratum lot.
· Cold shell construction finish with all relevant services and facilities (including restrooms) delivered to the space. Connection points for all services to be clearly articulate in the Proponent’s design and construction plans. 
· Cold shell construction to be delivered to meet reasonable standards in accordance with Australian health standards and building codes applicable at the time of construction.



The Proponent will be responsible for all defects risk associated with construction of Council Retained Assets. 


4. Project Delivery Structure
4.1 Overview of Preferred Project Delivery Structure
The Key Commercial Principles outlined in Returnable Schedule 4.2 will form the basis of drafting the Transaction Documents. Proponents will be required to identify any proposed departures from the Key Commercial Principles as part of their Detailed Proposal. 
Generally, Council’s preferred project delivery structure involves:
· The parties entering into a project development agreement (PDA) governing project delivery, which will meet the definition of a Public Private Partnership under the relevant legislation and guidelines. 
· Council retaining freehold ownership of the land, and any stratum/strata lots created upon the land, both during and post project completion.
· Council granting a 99-year leasehold interest to the Proponent upon practical completion of the project in relation to stratum/strata lots containing residential and non-residential project components (other than those proposed to be retained by Council).
· Council will retain unencumbered freehold ownership of the stratum lot(s) containing the replacement public carpark, and potentially other non-residential components, particularly retail, to secure a future annuity income stream (subject to the Successful Proponents financial offer).
· Council envisages the Successful Proponent being responsible for all aspects of development, including funding-delivery of the residential and non-residential project components. 
· The Successful Proponent will provide appropriate security to support its obligations under the PDA, including indemnifying Council for any liability associated with the Home Building Act 1989 (NSW).
4.2 Overview of Roles and Responsibilities
Development Partner Responsibilities
The Development Partner is expected to be responsible for all aspects of delivery of the Project to achieve practical completion, including but not limited to:
· Carriage of a Planning Proposal to facilitate any necessary and agreed changes to planning controls;
· Obtaining development consent for, and delivering all works necessary, to achieve stratum sub-division of the Site to facilitate the Project;
· Design and construction of all components of the Project; 
· Marketing, pre-sales/leasing project components; 
· Funding of project components, with works in kind (public carpark and public domain) to be transferred at no cost to Council; 
· All other steps including all other works necessary to achieve practical completion and occupancy certification for all components of the Project.
Council expects the Partner to demonstrate leadership in urban design and sustainability.
Council Project Team Responsibilities
The Council Team is expected to be responsible for:
· Providing landowner’s consent, subject to Council resolution, to lodgement of any new Planning Proposal that may be required to achieve the agreed FSR and building height controls required for the Project;
· Providing landowner’s consent, subject to Council resolution, to any development application relating to the Project and any other approval or application that affects the land, or any development rights in connection with the Project;
· Reviewing design documents relating to the Project;
· Obtaining State Government Public Private Partnership approval in accordance with State Government Guidelines;
· Subject to satisfaction of the conditions precedent, and the Development Partner achieving agreed milestones, granting the agreed tenures as and when required under the development agreement;
· Providing site access for construction of the Project following grant of the Development Lease; and
· Granting the final stratum lease to the Successful Proponent following completion of construction and registration of the relevant subdivision plan. 
Council and the Development Partner will jointly have oversight of the Project delivery through an appropriate project governance structure (e.g. PCG / JMC structure).

Council Statutory Role
Council has a number of statutory functions and powers. Nothing in this Procurement Process (or subsequent Transaction Documentation) will be taken to fetter, control, or direct Council in exercising any of its statutory functions and powers (including in respect of any planning applications). This includes (without limitation):
1. acting as a planning authority and consent authority (under the Environmental Planning and Assessment Act 1979 (NSW) (E&PA Act));
2. acting as a roads authority (under the Roads Act 1993 (NSW)); and
3. acting as a regulator or authority in any other capacity.

4.3 Risk Allocation
Council is seeking to optimise Value for Money (VfM) from Project delivery, which will be achieved (in part) through the optimal allocation of Project risks. Respondents should approach the procurement process on the basis that Council is seeking to adopt a minimal delivery risk position.

A Risk Allocation Table which will inform the Transaction Documents is provided in Returnable Schedule 4. Proponents will be required to identify any proposed departures from the Risk Allocation Table as part of their Detailed Proposal.

4.4 Contractual Framework 
Council will enter into a Public Private Partnership for delivery of the project. The PDA will be the primary legal document that will establish the rights and obligations of Council and the Partner in the delivery of the Project. 
Related Project Documents may also be required to be entered into such as a financier’s side deed. 
The contractual framework will respond to the final agreed project delivery structure, and Successful Proponent’s commercial offer. 



5. Procurement Process
5.1 Overview
Following completion of the EOI Process, Council has selected a shortlist of Proponents (Shortlisted Proponents) to participate in the Request for Detailed Proposal (RFDP) stage of the Procurement Process.
The RFDP is the second and final stage of the Procurement Process.
Without limiting any of Council’s rights, and to the greatest extent permitted by law, Council reserves the right to alter the proposed process at any time before contract award, including by suspending or terminating the process, changing the nature of the process, or omitting any stage, or adding additional stages.
5.2 Indicative Timing
Council’s current intention with regard to indicative timing of the Procurement Process is outlined in Table 5.2a
Table 5.2a Procurement Process Indicative Timing
	Request for Detailed Proposal (RFDP) Process

	RFDP issued to Shortlisted Proponents
	25 June 2021

	Interactive sessions for Shortlisted Proponents
	July-August 2021

	Closing date for RFDP responses
	2:00pm (AEST), 3 September 2021

	Notification to the Preferred Proponent
	November/December 2021


Council is committed to achieving the proposed timeframes. Nevertheless, Council reserves the right to amend the timeframe as it sees fit to achieve the best possible outcome for Council.
5.3 [bookmark: _Toc523689296][bookmark: _Toc524465497][bookmark: _Toc57819525]Stage 2 – RFDP
Key details relating to the RFDP stage of the procurement process are outlined in Table 5.3a

Table 5.3a RFDP Stage Details
	Item
	Requirement

	1. Detailed Proposal Content 
	The following material must be submitted as part of the Shortlisted Proponent’s Detailed Proposal:
1. Returnable Schedules 1 to 5; and
2. Any other documents requested by the RFDP, including if applicable further documents called for by the Returnable Schedules.

	2. Lodgement
	Detailed Proposals must be lodged via www,tenders.net/dtp/wmc
Files are to be in PDF and names must include the Respondent's company name and Returnable Schedule number (if Returnable Schedules are submitted separately)

	3. Closing Time and Date
	Detailed Proposals must be lodged on or before the following Closing Time and Date (if applicable, as amended by addendum to this RFDP):
Friday 3 September 2021 at 2:00pm (AEST)

	4. Late lodgement
	Council may reject any Detailed Proposal submitted after the Closing Time and Date. 

	5. Site Inspections
	Requests for site access during the RFDP process should be made via email to the RFDP Contact Person.
In the request email, the Shortlisted Proponent should outline:
· The reason site access is requested and nature of any activities to be conducted upon the Site during the site inspection.
· The name and contact details of proposed attendees representing the Shortlisted Proponent
· Preferred dates and times site access is requested (please provide more than one date and time for each request)
At Council’s sole discretion, Council may grant site access to the Shortlisted Proponent during the RFDP process. Council may (or may not) require a representative of Council to be present during the Site visit.
Council may require the Shortlisted Proponent to enter into a licence to access the Site, dependent upon the reason site access is requested and any activities the Shortlisted Proponent intends to conduct upon the Site during the Site Inspection. 

	6. Access to RFDP documentation 

	The transmission of all documentation including but not limited to EOI documents, clarifications, addenda and the like are to be via www,tenders.net/dtp/wmc

	7. Interactive Workshops
	Council proposes to conduct interactive workshops during the RFDP Process to maximise alignment of proposals submitted with Council’s project objectives.  These will be undertaken consistent with appropriate probity guidelines and subject to the presence of Council’s independent probity advisor for the project. 
This will involve a process whereby Council and its advisors will meet with Shortlisted Proponents individually for 1-2 structured workshops during the RFDP Process.
Shortlisted Proponents are encouraged, but not required, to use this opportunity to test whether particular planning, technical and commercial approaches or solutions may be consistent with the RFDP, the Key Commercial Principles and Council’s Requirements. Council will not lead Proponents in the development of their Detailed Proposal and no approval will be given or is to be implied for any proposals or individual components of proposals.
It is planned to hold interactive workshops with each Shortlisted Proponent as follows:
· Initial Workshop – July 2021
· Workshop 2 (if required) – August 2021
These workshops are available for the Shortlisted Proponents to address the following broad streams:
· concept planning
· commercial and/or legal issues and approaches
A Shortlisted Proponent may use the commencement of the workshop to deliver an interim presentation to Council on certain aspects of its developing Proposal. 
Details relating to timing and format of the presentation will be provided to Shortlisted Proponents during the RFDP Process.

	8. Enquiries and Clarifications
	Clarification questions in regard to this RFDP must be submitted via email to the RFDP Contact Person via www,tenders.net/dtp/wmc
All responses to clarification questions will be made available to all shortlisted proponents via the web portal subject to the process outlined in the following paragraph.
If the proponent is of the view that a clarification question relates to proprietary aspects of a proposal, the proponent may identify that question as such. If RFDP Contact Person confirms that the question relates to proprietary aspects of the proposal, the response will not be made available to other proponents. If, however, the RFDP Contact Person confirms that the question is not proprietary, the proponent will be advised, who will then have the option of withdrawing the question. If the proponent continues to request a response to that question, the question and the response will be made available to all proponents via the web portal.

	9. RFDP Evaluation
	Refer Section 5.4 for details regarding the Evaluation Criteria and evaluation process. 

	10. General Terms and Conditions
	The general terms and conditions of the procurement process, and a glossary of key terms, are outlined in Annexure 2I to this RFDP.



5.4 Detailed Proposal Evaluation
The evaluation of each Detailed Proposal will be conducted by an evaluation panel appointed by Council within an established probity framework. Council’s advisors may provide support in evaluating any Detailed Proposal.
Without limiting any provision of this RFDP (including the Terms and Conditions), Council intends to evaluate each Detailed Proposal against:
i. the Evaluation Criteria set out in Table 5.4a; and
ii. any other criteria as Council may determine are appropriate to its assessment of the Detailed Proposal, in its absolute discretion.
The evaluation will be based on information provided in the Detailed Proposal. Any information required by the RFDP which is omitted, illegible or unintelligible may be treated as failing to fulfil the relevant requirement. The evaluation panel may request some or all Shortlisted Proponents to clarify aspects of their proposals, either in writing or during post-RFDP lodgement interviews.  
All information submitted in the RFDP or obtained subsequently by the evaluation panel will be treated as confidential.




Table 5.4a Detailed Proposal Evaluation Criteria
	Category
	Evaluation Criteria
	Returnable Schedule Reference
	Weighting

	1. Project Vision and Concept Plan
	· The extent to which the Proponent’s vision, concept plan and supporting documentation supports achievement of the Council’s objectives, and an overall value for money outcome to Council.

	2
	40%

	2. Project business and delivery plan
	· The demonstrated ability of the Proponent to facilitate the timely and certain delivery of the Project, including having regard to the:
· Experience and capability of the Proponent’s delivery team
· Project feasibility, including reasonableness of key assumptions and development program
· Proposed term sheet and tenure arrangement with cinema complex
· Security and funding structure including evidence of a binding agreement between any consortium members
	3
	20%

	3. Commercial Offer
	· The value to Council of the Detailed Proposal, including consideration of the relative risks and benefits to Council of:
· the Proponent’s proposed financial offer to Council
· any departures proposed by the Proponent in respect of the Key Commercial Principles and Risk Allocation Table
· other benefits or costs to Council associated with the Detailed Proposal
	4
	40%
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Annexure 1 - Returnable Schedules  


1. Returnable Schedule 1 – Proponent Details
1.1 Proponent Details
Provide the information requested in the below table for the Proponent Entity.
Proponent Entity Details
	Title
	Response

	Legal Entity
	

	ABN
	

	ACN
	

	Registered Business Address
	

	Place of Business Address
	

	Postal Address
	

	Corporate Website
	

	Does the Proponent require FIRB approval to acquire development rights or deliver the Project?
	


1.2 [bookmark: _Toc498071035]Consortia Member Details
Where the Proponent comprises a consortium:
1. Provide the information identified in Section 1.1 for each consortium member 
2. Provide an overall structure diagram outlining the role that each consortium member will undertake in delivering the Project
3. Provide full details of the extent to which the individual entities forming the consortium have participated in consortia in relation to delivery of similar projects previously
1.3 Guarantor Details
Proponents are to provide the information requested in the below table for the Guarantor (note: where there is more than one Guarantor entity, please submit the same information for all Guarantor entities).
Guarantor Entity Details
	Title
	Response

	Legal Entity
	

	ABN
	

	ACN
	

	Registered Business Address
	



1.4 Key Contact details for this Procurement Process
	Title
	Response

	Key Contact Name for this RFDP
	

	Position
	

	Email Address
	

	Telephone Number
	


Any communication relating to this RFDP will be issued to the nominated contact person via email.
[bookmark: _Toc56164308]

2. [bookmark: _Toc522003706][bookmark: _Toc56164310]Returnable Schedule 2 – Project Vision and Concept Plan
In addressing Evaluation Criteria 1, Proponents are required to provide the following for the Project:
1. Project Vision
· Statements describing the Shortlisted Proponent’s project, including:
· project vision
· project description
· an overview of key opportunities and constraints of the Site, and how this knowledge has been translated into the concept plan
2. Concept plan for the Site
· Provide a detailed concept plan for the Site, including:
· an overall site plan, showing its context to adjoining developments and Jamberoo Lane integration
· typical floor plans and sections
· three dimensional external perspectives
· external elevations to all sides
· key site entry and exit points (including ground level and car park)
· development mix by asset class
· yield table (GBA, GFA, NLA/NSA, GLAR, Units etc)
3. Planning Considerations
· Demonstration of compliance (or otherwise) of the concept plan with the planning controls for the Site and initial assessment of the strategic justification for any variations to key planning controls and assessment of impacts. 
· Demonstrate compliance with Council’s minimum requirements for Council Retained Assets outlined in Section 3.2 of the RFDP. 

3. [bookmark: _Toc522003707][bookmark: _Toc56164311]Returnable Schedule 3 – Project Delivery Plan
In addressing Evaluation Criteria 2, Proponents are required to provide the information in this Returnable Schedule.
3.1 Project Delivery Team
Proponents are required to confirm their core project delivery team, including:
RS3.1a Core Project Delivery Team
	Nominated Project Team
	Company and Brief Profile Description
	Key Personnel
	CV’s attached as appendix

	Developer
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Cinema Operator
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Lead Architect
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Planning Consultant
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Builder
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Engineer
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Solicitor
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]

	Other
	[Company] l [Corporate Website]
[Profile Description]
	· [name], [position]
	Yes/No – refer appendix [x]



Council particularly considers Developer consortium team, Cinema Operator, Lead Architect and Builder to be integral to its decision at the RFDP stage and will require that any changes to these roles post awarding of contract be approved by Council.
3.2 Project Business and Delivery Plan
1. Market Analysis
· Provide a brief market analysis for the key asset classes proposed to be developed as part of the Proponent’s concept plan, including where applicable capital values, rents, capitalisation rates, growth rates and anticipated take-up
· Outline the position of the project relative to the market analysis and feasibility assessment

2. Development Program
· Provide a development program outlining the key milestones from execution of Transaction Documents to land settlement, including but not limited to:
· preparing and finalising design, planning proposal and development application;
· lodging and obtaining the relevant approvals;
· Detailed Proposaling and securing principal Proponent/s;
· pre-sales and/or pre-commitments
· securing development finance;
· construction period;
· feasible options for offset of displaced parking during construction period 
· practical completion;
· stratum lease commencement

3. Project Feasibility Analysis
· Project Feasibility Analysis - Provide a summary project development feasibility analysis, in the form of an annual project cash flow in a working Microsoft Excel format, that clearly outlines all estimated project cash flows (in nominal dollars), including:
· estimated project revenue (to developer by asset class)
· estimated development costs (by category including planning, site/civil works, external infrastructure, construction, consultants, contingencies, levies, taxes, GST, statutory charges etc);
· all cash flows to/from Council in relation to the Project, and
· estimated net return to the Proponent in terms of net cash flow, internal rates of return and margin on cost which demonstrates Project feasibility.
Note: It is expected that the analysis will directly correlate with the development program.
· Schedule of Key Assumptions - provide a schedule of key assumptions (in table format) to assist Council in understanding the project feasibility analysis outputs (i.e. key revenue and development cost assumptions, escalation rates, financing costs and assumptions in the determination of the end values of the completed assets).
Table 1 - Key assumptions: Revenue and development costs
	
	Net Face Rent ($/sqm NLA/GLAR)
	Cap Rate
	Gross Realisation $/sqm NSA / NLA (ex-GST)
	Construction Costs 
$/sqm GBA 
(ex-GST)
	Incentives 
(ex-GST)
	Other Development Costs (ex-GST)

	Residential

	- Apartments
	
	
	
	
	
	

	 [insert # beds]
	
	
	
	
	
	

	 [insert # beds]
	
	
	
	
	
	

	Cinema

	[insert category]
	
	
	
	
	
	

	Retail

	[insert category]
	
	
	
	
	
	

	Other

	[insert category]
	
	
	
	
	
	

	Car parking

	- Residential
	
	
	
	
	
	

	- Non-residential (Private)
	
	
	
	
	
	

	- Council Car Park
	
	
	
	
	
	

	Site, infrastructure and public domain works

	[insert category]
	
	
	
	
	
	

	[insert category]
	
	
	
	
	
	

	Other Cost Allowances

	Preliminaries & Builders Margin
	
	
	
	
	
	

	Contingency
	
	
	
	
	
	

	Selling costs
	
	
	
	
	
	

	Development Management 
	
	
	
	
	
	

	Professional Fees
	
	
	
	
	
	

	[other – specify]
	
	
	
	
	
	


An independent QS elemental cost estimate should be included as part of the bid.
4. Confirmation of Financial Capacity
· Provide the following information in support of the Shortlisted Proponents capacity to deliver:
· Outline any material changes to the financial capacity of the Proponent entity (or any guarantor entity) since the EOI process.
· For the Proponent Entity, and each Guarantor entity, provide the most recent full year audited financial statements
5. Funding Structure and Security
· Outline the proposed funding structure supporting Project delivery, including:
· diagram clearly articulating the proposed funding structure for the project in terms of debt, equity and security provision.
· the proposed financing structure, including details of financiers and the size of any debt facility anticipated to be required relative to the equity commitment in the form of a draft term sheet;
· any key pre-requisites to financial close, including any pre-sales and/or lease pre-commitment required to be secured for the project;
· evidence of equity commitment from the Proponent / equity sponsor, including board/relevant delegate approval for the Detailed Proposal;
· evidence of the Guarantor’s knowledge of the Detailed Proposal and commitment to act as Guarantor; and
· details of any in-principle agreement that you have reached with potential tenants or cinema operators for the proposed development, and include a copy of any heads of agreement that may have been signed with any of these parties (or other correspondence from the third party).



4. Returnable Schedule 4 – Commercial Offer
In addressing Evaluation Criteria 3, Proponents are required to provide the information in this Returnable Schedule.
4.1 Financial Offer
4.1.1 Financial Offer to Council 
Shortlisted Proponents are required to articulate their financial offer to Council in relation to the Project opportunity by completing Table 4.1a below based on the proposed concept plan articulated in Returnable Schedule 2.
Table 4.1a – Financial Offer to Council 
	Financial Offer Component
	Description of Offer Component and Key Terms
	Anticipated Timing of Payment to Council / Receipt of Benefit by Council
	Amount (ex-GST) 
Note: this should refer to the ‘cash’ amount (ex-GST) for each Development Rights Fee, and the
Total Development Cost (ex-GST) for Council assets delivered

	1. Development Rights Fee (Cash)

	Development Rights Fee 1 (on Development Agreement execution)
	
	
	

	Development Rights Fee 2 (on grant of development lease)
	
	
	

	Development Rights Fee 3 (on practical completion)
	
	
	

	Development Rights Fee [x] (other)
	
	
	

	2. Council assets (i.e. assets not subject to Proponent Leasehold Interest)

	a) Council Car Park
	
	
	

	b) Community Space and Childhood Health Care Space
	
	
	

	c) Retail (if applicable)
	
	
	

	d) Cinema (if applicable)
	
	
	

	e) Other (if applicable)
	
	
	

	Total Financial Offer to Council
	


4.1.2 Tenure Structure by Project Component
In the context of the Proponent’s financial offer to Council, and proposed development mix, provide an outline of the anticipated titling and tenure structure for the Project forming the basis of the Proponent’s commercial offer to Council. Proponent’s should include any head lease commitments proposed as part of the financial offer to Council for any retail / cinema assets proposed to vest with Council on completion in the ‘tenure on completion’ section of Table 4.1b.
Table 4.1b – Tenure Structure by Project Component
	Project Component
	Anticipated Floor Area
	Tenure on completion
	Title/tenure transfer mechanism

	Residential
	[insert] NSA
	· Council retain freehold ownership of stratum lot
· Successful Proponent granted 99-year leasehold title following satisfaction of conditions precedent
	Refer key commercial terms in Section 4.2 of this returnable schedule

	Retail
	[insert] GLAR
	· [insert]
	Refer key commercial terms in Section 4.2 of this returnable schedule

	Cinema
	[insert] GLAR
	· [insert]
	Refer key commercial terms in Section 4.2 of this returnable schedule

	Car Parking
	[insert] GBA
	· Council retain freehold ownership of stratum lot
	Refer key commercial terms in Section 4.2 of this returnable schedule

	Community Facility (including childhood health care space)
	[insert] NLA
	· Council retain freehold ownership of stratum lot
	Refer key commercial terms in Section 4.2 of this returnable schedule

	Other
	[insert] NLA/GLAR
	· [insert]
	Refer key commercial terms in Section 4.2 of this returnable schedule


4.2 Key Commercial Terms
Key Commercial Terms
Proponents are to review the below Key Commercial Terms and provide any initial variations and their justifications for such changes as part of completing Returnable Schedule 4.  The Key Commercial Terms are indicative only and not binding on either party until inclusion in the Project Delivery Agreement for the project. 
	Item
	Key Commercial Term
	Proponent Response
[Agreed (or specify departure)]

	1. Key Concepts

	a) Counterparties
	· Council and the Successful Proponent will be counterparties to the Transaction Documents. The Successful Proponent must be a single entity.
	

	b) Guarantor
	· Unless Council is satisfied that the Successful Proponent has the necessary financial and technical resources to meet all of the risks and liabilities associated with the Project,  performance of the Successful Proponent's obligations must be the subject of a parent company guarantee from the ultimate parent company of the Successful Proponent or another entity that is satisfactory to Council.
	

	c) Council Responsibilities
	· Entry into the Development Agreement is subject to the obtaining of the necessary internal Council approvals, and Council resolution. After signing of the Development Agreement (and subject to satisfaction of the relevant conditions precedent and the Successful Proponent fulfilling its obligations), Council will:
· give landowner’s consent subject to Council resolution to lodgement of a new Planning Proposal that may be required to achieve the agreed FSR and building height controls required for the Project;
· review and approve design documents relating to the Project;  
· give landowner’s consent subject to Council resolution to lodgement of the Successful Proponent’s applications for development or other associated approvals which are consistent with the approved Concept Plan; 
· subject to the Successful Proponent achieving agreed milestones, grant the agreed tenures as and when required under the Development Agreement;
· deliver vacant possession and provide the Successful Proponent and its approved contractors access to the Site for construction of the Project after grant of a Development Lease; and
· grant stratum lease to the Successful Proponent in relation to the private project components after completion of construction. 
Note: Council does not intend to make any financial contribution to the development of the Project, nor accept any risks associated with delivering and implementing the Project.
	

	d) Successful Proponent’s Responsibilities
	· The Successful Proponent will be the master developer of the Project. 
· The Successful Proponent will be obliged to be responsible for all aspects of delivering the Project, and to accept all risks which are not expressly assumed by Council. 
	

	e) Transaction Structure
	· The transaction structure will be determined by Council in response to the Successful Proponent's proposed commercial offer, Concept Plan, these Key Commercial Principles, Risk Allocation Table and the Project objectives. At a minimum, there will be an overarching Development Agreement which will govern the relationship between the parties.
	

	f) Transaction Documents
	To facilitate development of the Project, the Successful Proponent will be required to develop and agree with Council:
· Project Concept Plan – including concept design, development mix schedule and specifications for Council Assets
· Project Development Plan - setting out the dates for various milestones under the Development Agreement, including satisfaction of conditions precedent and  approval requirements, development lease grant, final lease grant, and delivery  of other key milestones in respect of the Project (such as external infrastructure delivery and overall sunset dates for the Project);
· Changes Matrix - setting out Council's discretion rights over proposed changes to the Project by the Successful Proponent; and
· Various side agreements and schedules establishing contractual rights with third parties (e.g. contractor side deeds, financier deeds etc).
	

	2. Development Agreement Key Terms

	2.1 Terms Relating to Planning and Pre-Development

	a) Conditions Precedent to Binding Development Agreement 
	The Development Agreement will be subject to initial conditions precedent which are to be satisfied within 30 months of signing (unless otherwise extended by agreement between the parties), including:
	

	
	Condition
	Responsibility
	

	
	Gazettal of agreed amendments to the Woollahra Local Environmental Plan 2014 acceptable to both Council and the Successful Proponent.  
	Successful Proponent
	

	
	Development consent for the project obtained with conditions acceptable to the Successful Proponent and Council (non-acceptable conditions are to be specifically defined with reference to the feasibility analysis assumptions and the Concept Plan).
	Successful Proponent
	

	
	Approval by Council (as Landowner) of the Successful Proponent’s updated:
· Project Concept Plan
· Project Development Plan, and
· Associated documents bound to the Development Agreement
which are to be updated having regard to the contents of the obtained approvals and the time elapsed to satisfy them.
	Successful Proponent
	

	
	Payment of any Development Rights Fee(s) to Council that are payable as a Condition Precedent to Binding Development Agreement based upon the Successful Proponent’s financial offer to Council (including any payment to be made on execution of the Development Agreement)
	Successful Proponent
	

	
	Completion of any requirements of the Office of Local Government following submission of documentation in accordance with the NSW Government PPP Guidelines.
	Successful Proponent
	

	
	Note 1: also refer to other conditions precedent outlined in the key commercial terms, including conditions precedent to the grant of the development lease and conditions precedent to the grant of the final lease. 
Note 2: a condition precedent may be waived by the party who is not responsible for completion of that condition precedent (if a waiver is requested by the other party), or otherwise by mutual agreement between the parties.
	

	b) PDA Security
	The PDA Security will comprise:
a) Guarantor (the Successful Proponent's ultimate parent or another entity of substance) guarantee for obligations under the Transaction Documents, and
b) Subject to the assessed financial capacity of the Successful Proponent and Guarantor, Council may require a bank guarantee or other security to secure performance of the Successful Proponent's obligations under the Development Agreement, and
c) Prior to the grant of any Development Licence, the Successful Proponent must provide a bank guarantee for an amount comprising not less than 10% of the cost of the works to be effected, to cover Council's costs including the costs of making the Site safe, demolition costs and damages, in the event of any loss or destruction or failure to complete the works.
	

	c) Access to the Site Development Licence
	· The Successful Proponent will not be granted access to the Site for construction purposes until the Development Licence is granted.
· Subject to approval by Council (acting reasonably), the Successful Proponent will be granted limited Site access to conduct site investigations prior to the grant of the Development Licence where such investigations are necessary for the Project Approvals. Such access to the Site will be subject to conditions (e.g. obtaining insurances, the Successful Proponent providing an indemnity in favour of Council, giving prior notice to Council and not carrying out any works or alterations).
	

	f) Planning Proposal 
	· The Successful Proponent will be responsible for funding and taking carriage of any Planning Proposal seeking to amend the Woollahra Local Environmental Plan 2014.
· Council will be provided with a reasonable time period to review and approve the Planning Proposal documents and application (in its capacity as landowner) before any Planning Proposal is submitted. Council will not provide landowner’s consent until this process is completed.
· Council accepts no liability for deficiencies in documentation despite any landowner’s approval.
· The Development Agreement will outline processes for Council and the Successful Proponent to:
· regularly review the progress of the Planning Proposal both prior to and post-lodgement
· attend and contribute to pre-lodgement meetings with Council’s planning division, and
· make decisions regarding the Planning Proposal, including but not limited to the Planning Proposal contents and whether or not the parties proceed with lodgement of the Planning Proposal.
	

	e) Project Approvals
	· The Successful Proponent is responsible for obtaining all Project Approvals at its cost and the Successful Proponent must use reasonable endeavours to achieve the Project Approvals in accordance with the development program (which will be agreed between Council and the Successful Proponent and annexed to the Development Agreement).
· Council will be provided with a reasonable time period to review and approve the design documents and development application/s (in its capacity as landowner) before any application for a Project Approval is submitted. Council will not provide landowner’s consent until this process is completed.
· Council accepts no liability for project design documentation despite any landowner’s approval.
· Council will have the right to approve the design documents subject to conditions. Council may only withhold its consent to design documents where they do not comply with:
· the requirements of the agreed documents annexed to the Development Agreement (expected to be the Concept Plan, specifications for Council Assets and other supporting materials provided as part of the Successful Proponent's Detailed Proposal), 
· the law, or 
· the Planning Framework applicable to the project.
· Changes required to the design documents by the relevant authorities which would provide grounds for Council to withhold its consent to the design documents are to be approved by Council, as are changes required by the Successful Proponent depending on the level of change (to be agreed between Council  and the Successful Proponent) which will be set out in the Changes Matrix.
· If design documents are not approved the Successful Proponent must revise its design so it complies with the Development Agreement and re-submit it for approval.
· The Successful Proponent is responsible for payment of all development levies, infrastructure charges, outgoings and other levies for the Project.
· As a participant in the project, Council will be required to address the State Government’s PPP guidelines for Local Government projects. The Successful Proponent will provide the required support information to address State Government requirements under the PPP framework.

	

	2.2 Terms Relating to the Construction Period and Development Licence

	a) Conditions precedent to the grant of the development licence
	Council will grant the Successful Proponent a Development Licence on completion of all of the conditions precedent to the grant of development licence, including:
	

	
	Condition
	Responsibility
	

	
	Demonstration to Council that the Successful Proponent has secured a binding contract with a principal contractor for construction of the Project
	Successful Proponent
	

	
	Demonstration to Council that the Successful Proponent has secured the necessary equity commitment and debt finance to complete the Project
	Successful Proponent
	

	
	Demonstration to Council that the appropriate insurance policies are in-place for the construction period
	Successful Proponent
	

	
	Lodgement of the Development Licence Security with the Council (refer item 2.2 b) below)
	Successful Proponent
	

	
	If applicable, execution of agreement for lease contracts with tenants on terms acceptable to Council for no less than 80% of the GLAR of Council Assets proposed to be vested with Council on project completion (excluding the community facility). 
	Successful Proponent
	

	
	Payment of any Development Rights Fees to Council that are payable prior to the grant of the Development Licence based upon the Successful Proponent’s financial offer to Council
	Successful Proponent
	

	
	Entry into the required side deeds by the principal contractor and (if required) the financier
	Successful Proponent
	

	
	Note: a condition precedent may be waived by the party who is not responsible for completion of that condition precedent (if a waiver is requested by the other party), or otherwise by mutual agreement between the parties.
	

	b) Development Licence Security
	· The Development Licence Security will comprise a bank guarantee equal to the greater of:
· 10% of the anticipated construction cost of all works to be undertaken pursuant to the Development Licence, and
· The Total Financial Offer to Council as articulated in the Successful Proponent’s Detailed Proposal. 
· Any security provided by a contractor under its construction arrangements will not be accepted as security, as it secures different obligations.
· Security will be returned progressively at various stages of project completion (to be agreed between the parties having regard to the Successful Proponent’s outstanding obligations to Council and Council’s risk position at each milestone date).
	

	c) Sunset date for completion of conditions precedent to the grant of development licence
	· If the conditions precedent to the grant of the Development Licence are not achieved within 12 months following completion of the Conditions Precedent to Binding Development Agreement (unless otherwise extended by agreement between the parties), Council will have the right to terminate the Development Agreement.
· The Successful Proponent will have no recourse against Council in the event of termination of the Development Agreement for a failure to satisfy the conditions to grant of the Development Licence by the sunset date.
	

	d) Sunset date for achieving substantial commencement
	· If substantial commencement of the Project is not achieved within 12 months following the grant of the Development Licence, Council will have the right to terminate the Development Licence.
· Substantial commencement is to be defined with reference to the completion of construction of the basement levels of the Project.
	

	f) Sunset date for achieving practical completion
	· If practical completion is not achieved within 30 months of the grant of the Development Licence, Council will have the right to either:
· Compel payment of the balance Development Rights Fee(s) by the Successful Proponent within 30 days of this Sunset Date (and draw on the Bank Guarantee forming part of the Development Licence Security (if required)), and/or
· Step-in and complete the Project, and/or
· Terminate the Development Licence and Development Agreement where the Project has been abandoned or construction has ceased, or the Successful Proponent is otherwise in default of the Development Licence or Development Agreement.
	

	g) Design and Construction Works
	· The Successful Proponent is responsible for all design and construction works for the Project.
· All necessary Project Approvals must be obtained prior to commencement of construction.
	

	h) Other terms and conditions relating to the Development Licence
	Terms and conditions of the Development Licence will reflect:
· Normal requirements of Council in relation to the grant of a Development Licence on Council owned land for private development, and
· The Risk Allocation Table (subject to any departures agreed with the Successful Proponent).
	

	2.3 Terms relating to the period post-practical completion and final Stratum Lease(s) for private development project components

	a) Conditions precedent to the grant of the final Stratum Lease(s)
	Council will grant the final Stratum Lease(s) over the private development components of the Project to the Successful Proponent upon completion of all of the Conditions precedent to the grant of the final Stratum Lease(s), including:
	

	
	Condition
	Responsibility
	

	
	Practical completion of the Project (to be certified by the independent certifier)
	Successful Proponent
	

	
	Registration of volumetric plan of subdivision (if required)
	Successful Proponent
	

	
	All other necessary Project Approvals being obtained
	Successful Proponent
	

	
	Demonstration to Council that the appropriate insurance policies are in place for the Final Lease
	Successful Proponent / Lessee
	

	
	Lodgement of the Stratum Lease security with Council (refer item 2.3 e))
	Successful Proponent
	

	
	Payment of the balance Development Fee to Council
	Successful Proponent
	

	
	Occupation certificate being issued for each Council Asset required to be delivered by the Successful Proponent as part of the Successful Proponent’s financial offer to Council
	Successful Proponent
	

	
	Note: a condition precedent may be waived by the party who is not responsible for completion of that condition precedent (if a waiver is requested by the other party), or otherwise by mutual agreement between the parties.
	

	b) Stratum Lease Term 
	· 99 years (subject to Council approval) relating only to the private development components of the project.
· Private development project components are to be defined as each project component which is not proposed to be delivered as a Council asset as part of the Successful Proponent’s financial offer to Council.
	

	c) Annual lease payments
	· $1 (payable on demand)
	

	d) Outgoings, capital expenditure and other costs during the lease term
	· The Lessee will be responsible for all outgoings, maintenance, capital works and other costs associated with the land and improvements on the land as applicable to the Stratum Lease area during the relevant lease term, and during any development lease period provided by the Development Agreement.
	

	e) Stratum Lease Security
	· The Stratum Lease Security will comprise a bank guarantee equal to an amount agreed by Council as being suitable to cover any residual risks of Council in terms of performance by the Lessee during the Lease Term (e.g. failure to maintain structure, lease defaults etc).
	

	f) Other terms and conditions
	Terms and conditions of the Stratum Lease will reflect:
· Normal requirements of Council in relation to the long-term lease of Council-owned land for private use.
· The risk allocation in the Risk Allocation Table (subject to any departures agreed with a Successful Proponent).
	

	2.4 Other Key Principles

	a) Site Conditions
	· The Site is made available for the Project in an ‘as is and where is’ condition. 
· The Successful Proponent will be required to accept all risks with respect to the physical condition and characteristics of the Site including subsurface, latent conditions or hidden defects and contamination. Any change in the Site conditions from signing of Transaction Documents (from whatever cause) will be at the Successful Proponent's risk, unless caused directly by the negligence or default of Council.
· Any information about the Site provided by Council is on a non-reliance basis and Council excludes all liability with respect to such information.
	

	b) Use of Land outside of Site Boundaries
	· The Successful Proponent is solely responsible for securing any ownership of land or rights to use land for the Project which are outside the boundaries of the Site.
	

	c) Site Management
	· The Successful Proponent is solely responsible for compliance with legislative and licensing requirements relating to occupation and development of the Project. For example, workplace health and safety, industrial, contamination, vegetation and environmental matters and the requirements of authorities relating to the Successful Proponent's activities. The Successful Proponent must hold, and ensure that all contractors and subcontractors hold, all required licences.
· The Successful Proponent is responsible for procuring any required service connections to the Site and must pay the costs of any services consumed on the land during development of the Project. The Successful Proponent must pay for any costs incurred by Council arising from the Successful Proponent's use of the land for development of the Project.
	

	d) Risks and Indemnity
	Under all Transaction Documents, the Successful Proponent:
· will acknowledge that it has entered into them on the basis of its own investigations;
· indemnifies Council for all loss or liability (including death or personal injury, property damage or third-party claims) arising from or in connection with acts or omissions of the Successful Proponent and its officers, agents and contractors;
· will bear all responsibility and risk in respect of all actions and obligations relating to the Project, except where a relevant agreement expressly imposes an obligation on Council; and
· is responsible for and accepts all risks associated with the requirements of government agencies, surrounding users, the community and future occupants.
	

	e) Extensions of Time
	· Extensions of time will not be allowed because of inclement weather, economic conditions or changes to market conditions. 
· Dates by which milestones must be achieved under the Transaction Documents may be extended only if they are delayed by a force majeure event (limited to acts of god beyond the control of either party), by a Council initiated variation or a breach of Council's obligations, to the extent that it delays the achievement of the relevant milestone.
· If there is a force majeure event, both parties will have temporary relief (for a specified period) from affected obligations. The parties must use all reasonable endeavours to minimise the effects of force majeure. If a force majeure event continues for an extended, agreed period, Council may terminate the Transaction Documents.
	

	f) Termination Rights and Compensation
	· The Transaction Documents will include default, mitigation, step-in and termination regimes. There will be no right for the Successful Proponent to terminate unless Council fails to perform its key responsibilities and does not remedy that default within a reasonable time.
· Council will have the right to terminate for Successful Proponent’s default, such as insolvency, assignment or change of control, failure to meet key milestone dates, the passing of sunset dates, and material defaults in performance of the Successful Proponent’s obligations under the Transaction Documents. Before Council has the right to terminate, there will be an agreed notification, cure plan and remedy regime. Except as identified below, no compensation will be payable to the Successful Proponent if the Transaction Documents are terminated due to the Successful Proponent's default.
	

	g) Works made on Council's land
	· If construction has commenced and the Development Lease is terminated, the Successful Proponent must make good the relevant area to the satisfaction of Council, including (if requested by Council) by dismantling any improvements on the site and leaving it in a safe and stable condition or bringing substantially completed works to finality. 
· Council may call upon the security to pay for any costs it incurs in performing these obligations. If removal of the improvements is not feasible given the nature of the works, Council may require the Successful Proponent to leave the improvements in a partially compete state.
· Where improvements by the Successful Proponent have improved the land, Council will only account to the Successful Proponent for the value of its improvements if the relevant site is transacted (by way of sale or further long term lease) and a profit (above Council's valuation of the site) is realised. All of Council's costs (on a full indemnity basis) in relation to holding the site, rectifying the Successful Proponent's default and effecting the disposal of the site will be deducted from any such amounts.
	

	h) Legal relationship
	· Neither party has the ability to bind any other party in any way. Nothing in the Transaction Documents is to impose fiduciary duties on a party in relation to any other party.
	

	i) Project objectives
	· Council’s objectives for the Project are to be stated in the Transaction Documents and acknowledged by the Successful Proponent as being important for the delivery of the Project and for the purposes of decision-making processes under the Transaction Documents.
	

	J) PDA Term
	· The PDA agreement will continue until the Project is completed, or it is terminated earlier pursuant to its terms.
	

	k) Project management and coordination
	· The Successful Proponent is to develop the Project on the Site in accordance with the plans, development program and other items within the timeframes agreed with Council. 
· The Project is to be delivered using industry best practice for developments of the type of the Project.
	

	l) Project governance
	· The parties are to establish a Project Control Group (PCG) to, among other things, discuss and review the progress of the Project. The parties are to be equally represented on the PCG.
	

	m) Project delivery program
	· The parties are to agree a development program for the Project with which the Successful Proponent is to comply.
· Sunset dates will apply to the project as described above.
· The Successful Proponent is to notify Council of the anticipated date of practical completion and provide notice of practical completion and an independent certification.
· The independent certifier is to be jointly engaged by the parties on the terms of an independent certifier deed to be agreed between the parties.
· The parties are to agree a liquidated damages regime that will compensate Council for any damages it suffers and for delays to the development program for the Project caused or contributed to by the Successful Proponent or its contractor.
	

	n) Subdivision
	· The Successful Proponent will be responsible for any subdivision of the Site (as part of the Project Approvals process).
	

	o) Risk, insurance and indemnity
	· The Project is undertaken by the Successful Proponent at its own risk.
· The Successful Proponent must arrange all insurance required by Council during the approvals process and prior to commencement of construction. 
· The insurance policies must name Council as an insured party.
· The Successful Proponent must release Council from all liabilities associated with the Project and must indemnify Council for and against all liabilities which Council suffers or incurs as a result of the Successful Proponent’s act or omission or breach of the Transaction Documents.
	

	p) Assignment, mortgaging and sub-contracting
	· The Successful Proponent cannot assign its interests in the Transaction Documents. Any change in control of the Successful Proponent will be deemed to be an assignment.
· The Successful Proponent may not mortgage or create any other encumbrance over its interests in the Transaction Documents except to the extent required to secure financial accommodation for the Project and provided that the financier enters into a deed on terms acceptable to Council.
· The Successful Proponent will not be permitted to mortgage or create any other encumbrance over the Site.
· The Successful Proponent will be responsible and remain liable for the performance of any of the sub-contractors’ obligations.
	

	q)   Intellectual property and moral rights
	· The Successful Proponent must provide Council with a non-exclusive perpetual, irrevocable, fully paid up and royalty free, assignable licence to use, copy, adapt, modify, disclose or do anything else it considers necessary with any intellectual property associated with the Project and Council may use and authorise other parties to use that intellectual property for the purposes of the Project.
	

	r) Cultural Heritage and Native Title
	· The Successful Proponent is responsible for the resolution and agreement of all native title and cultural heritage matters that may be required in relation to its activities on the Site.
	

	s) Remedies for Non-Performance
	· Council will have the right to remedy remediable default events by the Successful Proponent and recover the reasonable costs of doing so.
	

	t) Disputes
	· Disputes under a certain amount or that do not require urgent or injunctive relief or relate to the default provisions are to be referred to senior executives for discussion, with technical disputes capable of being determined by an expert in the area of the dispute.
	

	u) GST and Stamp Duty
	· The Successful Proponent is liable to pay all stamp duty on the Transaction Documents, and must pay all applicable GST, CGT and other taxes except where they relate to the Council’s revenues or profits from ownership of the land.
	





4.3 Risk Allocation Table
Council has prepared a Risk Allocation Table. Proponents are required to acknowledge each item in the Risk Allocation Table and identify any proposed departures as part of the Detailed Proposal
4.3a Project Risk Allocation Table
	#
	Risk Category
	Description
	Council
	Proponent
	Shared
	Proponent Response

[Agreed (or specify
departure)]

	
	Bid Phase Risks

	1.
	Bid Costs
	Costs of preparation of Detailed Proposal, Project Documents and otherwise participating in the Procurement Process. 
	
	
	
	

	1.
	Council decision
	Any Council decision not to proceed; or the Council's decision to proceed on a different basis.
	
	
	
	

	c.
	Selection
	Respondent is not selected as Successful Proponent.
	
	
	
	

	d.
	Costs of further participation
	Respondent's costs of negotiation, including but not limited to the cost of internal personnel, legal and consultant costs.
	
	
	
	

	e.
	Withdrawal
	Respondent withdraws during negotiations.
	
	
	
	

	f.
	Procurement Process and Probity
	Failure of a Respondent to adhere to the terms and conditions of the RFDP, including those related to probity and process.
	
	
	
	

	
	Evaluation Phase Risks

	a.
	Credit Capacity
	Risk that the Proponent’s credit capacity is insufficient to support construction finance or the Proponent’s obligations under the Development Agreement.
	
	
	
	

	b.
	Financing
	Finance (equity and/or debt) is not available or availability is insufficient to fund project construction.
	
	
	
	

	
	Security
	Proponent does not provide such security as is required by Council.
	
	
	
	

	c.
	Technical Capacity
	Proponent does not have the technical capacity, or is unable to procure appropriate expertise, to deliver the project. 
	
	
	
	

	
	Appointment of Builder
	Builder appointed by Proponent does not have the capacity, financial resources, experience and/or expertise to comply with the Proponent's obligations under the Development Agreement.
	
	
	
	

	d.
	Improper Entity
	Risk that after the execution of contracts the Proponent is found to be an improper entity for performance of its obligations under the Development Agreement.
	
	
	
	

	
	Conditions Precedent
	Risk that the Conditions Precedent as set out in the Development Agreement are not achieved by the Sunset Date. 
	
	
	
	

	
	Pre-Construction Phase Risks

	a.
	Land / Site Tenure
	The risk that the Proponent (having performed its obligations under the Project Delivery Agreement) cannot be granted appropriate tenure to the Site.
	
	
	
	

	b.
	Site access
	Provision of Site access in accordance with the Development Agreement.
	
	
	
	

	c.
	Site Conditions
	The risk associated with Site conditions (including geotechnical, acid sulfate soils and contamination).
	
	
	
	

	
	
	The risk that unanticipated adverse ground conditions are discovered which cause construction costs to increase and / or cause construction delays.
	
	
	
	

	
	
	The risk that remediation costs are greater than expected or remediation works delay project completion.

	
	
	
	

	d.
	Site Deterioration
	Risk of Site deterioration during the course of the Project.
	
	
	
	

	e.
	Site Suitability
	Suitability of the Site for the Project, including the risk that the Site is unsuitable for the Project because of, for example, geological / geotechnical reasons, archaeological reasons, biodiversity reasons, or flora or fauna reasons which are known before construction or discovered during construction.
	
	
	
	

	f.
	Services connections
	Risk of adequacy, delays or costs associated with connecting power, water, sewer, telecoms to the Site or through the augmentation and/or amplification.
	
	
	
	

	g.
	Service Infrastructure and utilities 
	Risk of adequacy, delays or costs associated with upgrading, augmentation and/or amplification of any services or utilities within and/or external to the Site.
	
	
	
	

	h.
	Easements 
	Adequacy of existing easements and/or acquisition of new easements benefiting the Site.
	
	
	
	

	
	Encumbrances
	Risk that the Land may be (or become) subject to encumbrances.
	
	
	
	

	
	External transport works
	Achieving approvals, construction program and works (if required)
	
	
	
	

	I.
	Detailed Design (Note: * Council will have review and oversight of Detailed Design and the Proponent remains solely responsible for all designs).
	Carriage of detailed design.
	
	
	
	

	
	
	Design of all aspects of the project other than fitout of the Community Facility.
	
	*
	
	

	
	
	Defective design (including design not meeting legislative requirements or standards)
	
	
	
	

	
	
	Inadequate design (including design not being able to meet output / performance specifications)
	
	
	
	

	
	
	Incomplete design
	
	
	
	

	
	
	Design inconsistent with concept plans approved under the Development Agreement
	
	
	
	

	
	
	Change in design code or relevant standards leads to non‑compliant design
	
	
	
	

	j.
	Funding
	Risk of obtaining construction finance.
	
	
	
	

	
	
	The risk that prior to completion interest rates may move adversely 
	
	
	
	

	
	
	The risk that when debt and / or equity is required for the Project it is not available in the amounts and on the conditions anticipated
	
	
	
	

	
	
	The risk the State/Council imposes a requirement, by reason of a change in law, government policy or other similar event, which is specifically directed at the Project
	
	
	
	

	
	
	The risk that a change in ownership or control of the Proponent results in a weakening in its financial standing or support or other detriment to the Project.
	
	
	
	

	
	
	Availability of refinancing (if required)
	
	
	
	

	
	
	The risk that step-in rights afforded to the project financier through the Project Agreements are exercised and delay project delivery or result in an increased project cost or cost to Council


	
	
	
	

	
	Planning Phase Risks

	a.
	LEP Amendment
(Note: * Development Agreement to be conditional upon acceptability of planning approval (including conditions) to Council in the context of the Proponents commercial offer.)
	Securing overall building height and FSR control enhancement for the Project to the satisfaction of Council
	
	
	*
	

	
	
	Risk that the conditions of planning approval are not commercially viable to support project delivery or achievement of Council’s project objectives. 
	
	*
	
	

	b.
	Development Consent
	Risk of obtaining Development Consent acceptable to Council (which must be consistent with the concept plan as agreed under the Development Agreement).
	
	
	
	

	
	Implementation Program
	Risk that the Proponent does not deliver the project by the agreed milestone dates. 
	
	
	
	

	c.
	Subdivision
	Risk of obtaining planning consent for the subdivision of the Land required to deliver the project.
	
	
	
	

	
	Strata Plans (Note: *Conditional on Council electing to prepare Strata Documents.)
	If Council elects to prepare some or all of the Strata Documents, the risk that the Strata Documents are not consistent with the Strata Management Statement Heads of Terms, legislative requirements and the Development Agreement. 
	*
	
	
	

	d.
	Construction Approval
	Risk of obtaining Construction Approval
	
	
	
	

	e.
	Legal Challenge (Note: * Development Agreement to be conditional upon planning approval being achieved within a certain time period, and procedures for negotiation and/or rescission where such a milestone is not achieved.)
	Risk of delay and cost due to third party legal challenge of the planning process relating to:
	
	
	
	

	
	
	LEP Amendment
	
	*
	
	

	
	
	Any other application, approval or consent
	
	
	
	

	f.
	Delay
(Note: * Development Agreement to be conditional upon planning approval being achieved within a certain time period, and procedures for negotiation and/or rescission where such a milestone is not achieved.)
	Risk of delay in obtaining any planning approval, relating to:
	
	
	
	

	
	
	LEP Amendment
	
	*
	
	

	
	
	Any other application, approval or consent
	
	
	
	

	g.
	Heritage
	Risk of delay or cost due to any heritage regulation affecting the Project.
	
	
	
	

	h.
	Environmental
	Risk of delay or cost due to any environmental regulation affecting the Project.
	
	
	
	

	I.
	Archaeology 
	Cost/delay impacts of archaeological items within the Site.
	
	
	
	

	j.
	Other
	Decision that key development or other planned activity contemplated in a Detailed Proposal will not be permitted by an authority






	
	
	
	

	
	Construction Phase Risks

	a.
	Construction, Staging, Practical Completion, Milestones / Schedule and Commissioning.
	This is the risk that the Project is not commenced, abandoned, delayed or otherwise not completed within a specified time for any reason including one or more of the matters listed below:
	
	
	
	

	
	
	Necessary approvals, licences, consents (not planning), naming rights, intellectual property rights, other rights are not available or delayed
	
	
	
	

	
	
	Default by a building contractor engaged by the Proponent
	
	
	
	

	
	
	Default by Proponent 
	
	
	
	

	
	
	Delay in Proponent obtaining access to Site (Note: *Except for delay caused by the Council’s default)
	
	*
	
	

	
	
	Failure of technology
	
	
	
	

	
	
	Damage / destruction / accident including damage which is so extensive that it is not commercially viable to complete the Project
	
	
	
	

	
	
	Change in boundaries to the Site as defined and agreed in the Development Agreement or to final plans and specifications:
	
	
	
	

	
	
	· Initiated by the Council
	
	
	
	

	
	
	· Initiated by Proponent
	
	
	
	

	
	
	Import / export restrictions which deny entry / exit into / from the country of personnel or equipment required for the Project
	
	
	
	

	
	
	Any unforeseen pollution or contamination which is created by the construction of the Project
	
	
	
	

	
	
	Contamination is discovered which was not identified by the tests 
	
	
	
	

	
	
	Proponent underestimates remediation costs
	
	
	
	

	
	
	Remediation standards become more stringent after Development Agreement signed but before any work is started
	
	
	
	



	b.
	Workplace health and safety (WH&S)
	Compliance with Occupational Health and Safety Laws
	
	
	
	

	
	
	The risk that the Proponent, builder or sub-contractors do not adhere to appropriate WH&S standards resulting in serious injury or fatality on project site.
	
	
	
	

	c.
	Industrial Action
	Industrial action targeting the Project.
	
	
	
	

	
	
	Site specific action against Proponent.
	
	
	
	

	d.
	Cost overruns
	The risk that the costs of construction of the Project exceed what was anticipated for any reason including one or more of the matters listed in preceding items, the relevant matters listed in 'Risks throughout the Project' section and / or the reasons listed below:
Factors which permit price adjustment (i.e. increase) under the construction contract
Increased cost of easements, rights of way or any other obligation / right affecting the Site or Project
Increased costs of insurance or unavailability of insurance
	
	
	
	 

	e.
	Construction General
	Any and all risks including methods, labour, delays and obtaining construction and occupation certificates and defect rectification
	
	
	
	

	f.
	Development costs
	The risk that development costs exceed expectations for any reason other than an item allocated to Council within this Risk Allocation Table.
	
	
	
	

	g.
	Business Disruption
	The risk that construction will cause disruption to business, property owners and tenants of nearby properties, including the risk and cost of litigation arising from such disruption or other matters relating to construction of the Project.
	
	
	
	

	h.
	Commissioning
	The risk that either the physical or the operational commissioning tests, which are required to be completed for the provision of services to commence, cannot be completed successfully.
	
	
	
	

	i.
	Contractor and sub-contractor non-performance
	The risk of non- performance of the Proponent’s contractor or sub-contractors for any reason, including as a result of deficiencies in their financial capacity or technical capability.
	
	
	
	

	f.
	Damage
	The risk that damage is caused to existing infrastructure or adjoining properties surrounding the site as a result of project delivery.
	
	
	
	

	g.
	Interface
	The risk of an inappropriate interface with adjoining uses as a result of deficient design, construction, commissioning or any other action of the Proponent (including the Proponent’s contractors and sub-contractors).
	
	
	
	

	
	Post Construction Phase Risks

	a.
	Defects, Design Suitability, Performance and Operability
	The risk that the completed Project is not of the design or quality intended for any reason included the following:
Completed Project is not suitable for the purpose of which it was constructed
Latent defect in the completed Project
Defect liability, including but not limited to liability to residential unit owners and/or residential body corporate under the Home Building Act 1989 (NSW)
	
	
	
	

	b.
	Performance Levels
	The risk that the Project is not suitable for the purpose for which it was constructed or is not able to achieve or perform at the required performance levels.
	
	
	
	

	c.
	Operating Costs – Private Project Components
	The risk that operating, maintenance and capital costs of the Retail and Commercial Component, including payment of lease incentives, exceed the anticipated costs.
	
	
	
	

	d.
	Operating Costs – Council Assets
	The risk that operating, maintenance and capital costs of the Community Component exceed the anticipated costs. (Note: * Except where such costs arise as a result of a breach of the Proponent's obligations under the Development Agreement)
	*
	
	
	

	e.
	Operating Revenues – Private Project Components
	The risk that leasing and other revenue anticipated to be derived by the Proponent (or nominee) from Private Project Component does not materialise or is lower than expected. 
	
	
	
	

	f.
	Operating Revenues – Council Assets
	The risk that leasing and other revenue anticipated to be derived by the Council from the Council Assets does not materialise or is lower than expected.
	
	
	
	

	g.
	Stratum Lease (Note: * Unless as a direct result of Council default.)
	The risk that the Stratum Lease is not granted to the Proponent (or Nominee) in accordance with the terms of the Development Agreement (or Lease).
	
	*
	
	

	
	Proponent Bond
	The risk of lodging any bond required in respect of the Residential Component under Part 11 of the Strata Schemes Management Act 2015 (NSW). 
	
	
	
	

	
	Risks throughout the Project (from Development Agreement execution to completion)

	a.
	Changes in Project Scope
	Changes to the agreed Concept Plan and / or performance requirements for Council Assets.
	
	
	
	

	
	
	initiated by the Council in its capacity as landowner
	
	
	
	

	
	
	otherwise initiated
	
	
	
	

	b.
	Program
	Achievement of agreed design and completion milestones
	
	
	
	

	c.
	Infrastructure (including services, utilities, etc.) 
	The risk that the provision of infrastructure inside and outside the Site is delayed, not delivered, uncoordinated, unfunded, poor quality and includes increased costs, cost overruns, delays, etc.
	
	
	
	

	d. 
	Authorisations, Permits and contributions
	This includes (but is not limited to) the risks set out below which may affect the cost or timing of the Project at any stage of the Project:
Environmental impact assessments are required by Council, the State or other authority
Any other authorisation, approval or certificate for any stage of the construction or operation of the Proponent's Project (including air rights, support easements or Authority approval for plans (use, design and integration)) is not obtained or is conditional
Community objection and action / litigation is taken by anyone within the community
	
	
	
	

	e.
	Road Network
	The risk that the improvements to the road network are sub-optimum for the operation, cost or viability of the Project.
	
	
	
	

	f.
	Surrounding Activities Outside the Site
	The risk that present and future activities in the areas surrounding the site have an effect on the Project.
	
	
	
	

	g.
	Project vehicle
	Change in beneficial ownership of Project vehicle, assignment or disposal of development rights and / or change in effective management and control of Proponent without the Council’s prior written approval.
	
	
	
	

	h.
	Economic, regulatory and market conditions
	Delay / cost or value degradation relating to market, competition and economic conditions, including changes in regulatory or government policy framework impacting market demand for project development mix including residential / property investor lending, negative gearing taxation changes, restrictions on foreign investors, etc).
	
	
	
	

	i.
	Sales Revenue
	Risk of revenue from the sale of the leasehold interest in residential units is less than expected.

	
	
	
	

	j.
	Leasing Revenue
	Risk of revenue from any assignment (or sale) of the leasehold interest in non-residential project components being less than expected.
	
	
	
	

	k.
	Pre-leasing
	The risk of project delay or increased project cost where the Proponent is unable to achieve a sufficient level of pre-lease commitments for the retail, commercial and/or other tenancies at viable levels to enable project completion by milestone dates.
	
	
	
	

	l.
	Pre-sales
	The risk of project delay or increased project cost where the Proponent is unable to achieve sufficient pre-sales for the residential component at viable levels to enable project completion by milestone dates.
	
	
	
	

	m.
	Revenue General
	Risk that any form of revenue expected to be derived by the Proponent from a project component does not materialise or is less than expected.
	
	
	
	

	n.
	New supply
	The risk that significant new residential, retail, cinema and/or commercial projects compete with the project and delay project completion or impact project development economics. 
	
	
	
	

	o.
	Insurance 
	Cost and responsibility for obtaining insurance, including but not limited to Design and construction Public Liability, Professional Indemnity, Damage and Loss.
	
	
	
	

	p.
	Legislative Change
	Risk of cost and delay to project completion associated with legislative change.
	
	
	
	

	q.
	Design
	Risk associated with design defects and any resulting liability.
	
	
	
	

	r.
	Build
	Risk associated with building defects.
	
	
	
	

	s.
	Taxation
	Risk of taxation or stamp duty imposition.
	
	
	
	

	t.
	Development contributions and other levies
	All costs payable to statutory authorities required for the release of all approvals, permits and the like.
	
	
	
	

	u.
	Payments to Council for Development Rights
	All consideration (whether cash or in-kind works) to be paid to Council for acquisition of Project development rights.
	
	
	
	

	v.
	Conveyancing 
	All risks associated with sale, leasing or otherwise dealing with real property for project components, in accordance with the terms of the Development Agreement.
	
	
	
	

	w.
	Force Majeure (Note: The Development Agreement will contain market standard force majeure terms and conditions for uninsurable events.)
	The risk that the inability to meet the Proponent’s contracted outcomes is caused by major external events either pre or post completion.
	
	
	
	


[bookmark: Recitals]
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Annexure 2 –Terms, Conditions and Glossary  

1. General Terms and Conditions 
1.1 [bookmark: _Toc523689301][bookmark: _Toc524465502]Non-Conforming RFDPs
Council reserves the right to:
· evaluate or not evaluate any RFDP that does not comply with the requirements of this Invitation
· inform or not inform a Respondent that its RFDP does not comply with the requirements of this Invitation
1.2 [bookmark: _Toc523689302][bookmark: _Toc524465503]Language
RFDPs must be prepared in English.

1.3 [bookmark: _Toc523689303][bookmark: _Toc524465504]Currency
All monetary values are to be in Australian Dollars and exclusive of GST. 

1.4 [bookmark: _Toc523689304][bookmark: _Toc524465505]Cancellation or Variations to the RFDP
Council reserves the right to cancel, vary, modify, or replace this RFDP at any time. To the extent permitted by law, the Respondent will have no claim against Council with respect to the exercise, or the failure to exercise, such rights. 

1.5 [bookmark: _Toc523689305][bookmark: _Toc524465506]Additional Information and Addenda
Council may issue additional information to Respondents as addenda. No interpretation or explanation of this Invitation may be relied upon by Respondents unless issued as an addendum. 

1.6 [bookmark: _Toc523689306][bookmark: _Toc524465507]Respondents to Inform Themselves
Respondents shall be deemed to have:
· examined the Invitation for RFDP documents and the documents in the Data Room and any other information made available in writing by Council to Respondents for the purpose of responding to the Invitation;
· examined all information relevant to the risks, contingencies, and other circumstances having an effect on their RFDP and which is obtainable by the making of reasonable enquiries;
· satisfied themselves as to the correctness and sufficiency of their RFDP;
· satisfied themselves that their RFDP addresses all of the requirements of this Invitation; and
· inspected the Site and its surrounds. 
[bookmark: _Toc523689307]It is the responsibility of Respondents to regularly log on to the Online Tendering Platform – www,tenders.net/dtp/wmc to check for communications and further information provided by Council.

1.7 [bookmark: _Toc524465508]Governance and Council Team
Council has established a project team and internal governance processes to evaluate and implement the project. All communications between the Respondents of this RFDP and Council shall be through the RFDP Contact Person.
Council reserves the right to:
· change the composition of the Council Team; and
· add to or remove any consultant from that team. 
1.8 [bookmark: _Toc523689308][bookmark: _Toc524465509]Eligibility/Ineligibility of Respondents
6.8.1	Eligibility
Without limiting other terms of this Invitation, to be considered for this opportunity a Respondent must have been shortlisted to this Detailed Proposal Phase, a Respondent must be a solvent body corporate, have with suitable financial capacity, and demonstrable experience and capacity in the delivery of projects of a similar nature and scale to the Project.
6.8.2	Other Project Consultants and Advisors
The Council may require Respondents to provide information as to arrangements they will implement and maintain in order to ensure proposals are kept confidential and to ensure that probity, fairness and transparency considerations are fully satisfied. Respondents must provide Council with the required information. Where a Respondent fails to provide the information requested, their proposal will be deemed incomplete and Council will be under no obligation to consider it.
6.8.3	Ineligibility
Advisors, the Council Team, and other individual consultants engaged to advise the Council during the RFDP process, are ineligible to participate in responding to this Invitation, and are also ineligible to assist a Respondent preparing an proposal unless permitted by written approval from the Council. 
Consultants who have provided advice to the Council before this Invitation for RFDP and are not committed to exclusivity arrangements with the Council for the Project, are eligible to provide advice to respondents in the RFDP process.
A Respondent with a real or perceived conflict of interest must expressly disclose that conflict of interest in the Respondent's proposal, detail how the Respondent proposes to manage that conflict of interest, and seek written approval from the Council (by contacting the RFDP Contact Person) to participate in this RFDP process. 

1.9 [bookmark: _Toc523689309][bookmark: _Toc524465510]No Obligation on Council
Council reserves the right, in its absolute discretion and at any time, to:
· not proceed with the Project as outlined in this Invitation in the form described in this Invitation, or at all;
· require further information and/or presentations from some or all Respondents;
· seek clarification from a Respondent in connection with its proposal;
· vary or amend the RFDP process;
· shortlist one or more Respondents to proceed to the next stage of the procurement process; and
· reject all proposals.
If Council requests a Respondent to provide further information, provide a presentation, or provide clarification in relation to the Respondent's proposal, then the Respondent must respond promptly to Council's request in accordance with the timeframe specified by Council. Council is not bound to consider any proposal in which a Respondent has failed to respond to Council's request within the timeframe specified by Council.
No contractual relationship between the Council and any Respondent (or other entity) will be formed either:
· by, under, or during this RFDP process; or
· by the shortlisting of a Respondent to proceed to the next stage of the procurement process.
The Respondent acknowledges that no contractual rights whatsoever will arise in connection with the Project itself on submission of its proposal to Council. 

1.10 [bookmark: _Toc523689310][bookmark: _Toc524465511]Cost to be Borne by Respondent
Council will not be liable for any costs incurred by Respondents through participation in the RFDP process. No payment will be made by the Council to any Respondent for any costs, expenses, or losses incurred by the Respondent in preparing its proposal, or in respect of any discussions, presentations, or any work undertaken by any Respondent before or after its proposal is submitted, whether or not the Council accepts any proposal, and whether or not the Council proceeds with the Project the subject of the RFDP.

1.11 [bookmark: _Toc523689311][bookmark: _Toc524465512]Probity Management
Council will appoint a probity advisor for the provision of Probity advice for this Project (Probity Advisor). Council reserves the right to change the Probity Advisor at any time.
The Probity Advisor will be an independent observer of the processes and procedure contemplated by the RFDP and will provide guidance in relation to any probity issues which may arise from this RFDP. The Probity Advisor will not be a member of the Evaluation Committee but will observe its deliberations and report on how probity has been addressed by the Committee in its deliberations.
Should any Respondent have concerns in relation to the probity of the RFDP process, then the Probity Advisor may be contacted via the Council Contact Person.
Once the Probity Advisor has made a determination about a probity or process matter raised by a Respondent then the Respondent (including any other Respondent) will not have a right to appeal the determination.
Council reserves the right to require any Respondent to implement appropriate procedures and measures to ensure the probity and competitiveness of this RFDP process, including by establishing separation barrier arrangements, the appointment of an independent probity advisor, and the execution of appropriate probity deeds by the Respondent.

1.12 [bookmark: _Toc523689312][bookmark: _Toc524465513]Communication with Council
All requests for information about this RFDP are to be directed to the RFDP Contact Person.
Any Respondent who directly or indirectly seeks to obtain an advantage by the seeking of information or the canvassing of support from a Councillor, a member of Council’s staff, or any third party consultant appointed by Council to assist in the RFDP process, will be disqualified from the RFDP process and the Respondent's proposal will not be considered further by Council.

1.13 [bookmark: _Toc523689313][bookmark: _Toc524465514]Addenda to this Invitation for RFDP
Where Council issues any further written information in relation to this Invitation (other than information which is made publicly available by Council), Council will issue such information as an addendum to this RFDP. Such addenda will, upon being made available by Council, become part of this Invitation. Council may also in its discretion issue responses to requests for clarification as addenda. All Respondents must submit an undertaking via the Respondent Deed Poll in the Returnable Schedules that they have received and understood all of the addenda. 
1.14 [bookmark: _Toc523689314][bookmark: _Toc524465515]Inconsistencies
Respondents must inform the RFDP Contact Person of any inconsistencies in the information contained in this Invitation.

1.15 [bookmark: _Toc523689315][bookmark: _Toc524465516]Identity of Respondents
Council may enquire as to the identity and standing of the Respondent, any member of the Respondent, and any guarantor or referee named in the Respondent's proposal.

1.16 [bookmark: _Toc523689316][bookmark: _Toc524465517]No Fetter
Nothing in this Invitation shall fetter or restrict the power or discretion of Council to make or impose requirements or conditions in connection with any use or development of the Site.

1.17 [bookmark: _Toc523689317][bookmark: _Toc524465518]Disclaimer
Council and its officers, employees, agents and consultants make no representation or warranty, express or implied, that information contained in any Invitation document is complete or accurate, whether provided:
(a) in writing;
(b) orally;
(c) on, before or after the date of this Invitation.
All information given to a Respondent by Council or its respective officers, employees, agents, or consultants will be given on an “all care and no responsibility” basis.
Council and its officers, employees, agents, and consultants assume no duty of care in relation to any Respondent.
The information provided in this RFDP is provided for general context only on a non-reliance basis. Respondents must make and rely on their own investigations and satisfy themselves in relation to all aspects of the Project, including any planning related matters. Respondents must accept all consequences and risks of undertaking or not undertaking their own investigations, even if they later discover things that they do not know, or are not told, now.
By lodging a proposal, each Respondent agrees that, except as required by law and only to the extent so required, none of Council, or its officers, employees, agents, or consultants:
(a) makes any representation, warranty or undertaking, express or implied, as to, or accepts any responsibility or liability for; or
(b) 	will be in any way be liable (including liability in negligence) directly or indirectly to any person or body, including any Respondent, for any loss, damages, costs, expenses or reliance arising out of or in connection with, the accuracy or completeness of any information, statement, or forecast in this Invitation or any other document or information supplied to a Respondent in connection with the Project or the RFDP process.
Council will not be liable to pay any compensation to any Respondent directly or indirectly relating to the Project or this RFDP process.
By receiving delivery of this Invitation, each Respondent will be deemed to have agreed to and to be bound by its contents.

1.18 [bookmark: _Toc523689318][bookmark: _Toc524465519]Warranty
Each Respondent warrants that information provided by the Respondent in its proposal is accurate, up to date, and complete, and that the Respondent is aware that the information submitted will be used by Council and the Evaluation Committee for the purpose of evaluating the Respondent's proposal.
By lodging a proposal, a Respondent warrants to Council:
(a) that it has undertaken its own investigations in relation to all relevant aspects of the Project; and
(b) it will make no claim against Council or any person involved in the consideration of RFDPs.
The Respondent acknowledges that Council will rely on the above warranties and undertakings.

1.19 [bookmark: _Toc523689319][bookmark: _Toc524465520]Collusive Bidding
Respondents and their participants, officers, employees, and advisors must not engage in collusive bidding, anti-competitive conduct or any similar conduct with another Respondent or any other person in relation to this RFDP or the Project.

1.20 [bookmark: _Toc523689320][bookmark: _Toc524465521]Changes in Circumstances 
Respondents must advise the RFDP Contact Person immediately in writing of any material change to the information contained in its proposal, including any substantial change in their ownership, any of the nominated personnel or their financial or technical capacity. Copies of relevant documents must be submitted with the advice.

1.21 [bookmark: _Toc523689321][bookmark: _Toc524465522]Confidentiality and Disclosure
Council is subject to the Government Information (Public Access) Act 2009 (GIPA Act) which requires that documents held by New South Wales public sector agencies (including local governments) be disclosed upon request, unless the documents are exempt or, on balance, disclosure is contrary to the public interest. Information provided by a Respondent is potentially subject to disclosure to third parties pursuant to the GIPA Act.
If disclosure under the GIPA Act, or general disclosure of information provided by the Respondent would be of substantial concern because it would disclose trade secrets, information of commercial value, the purpose or results of research or other information of a confidential nature, then this should be stated by the Respondent in its proposal. However, Council cannot guarantee that any information provided by a Respondent will be protected from disclosure under the GIPA Act.
Council is bound by the provisions of the Privacy and Personal Information Protection Act 1998 (PPIP Act) and any Personal Information (as defined in the PPIP Act) exchanged between Proponents and Council must be dealt with in accordance with the PPIP Act.
In particular, by submitting a proposal, the Respondent warrants that it has obtained the consent of any individual whose personal information is included in their proposal for:
(a) the inclusion of their personal information in the proposal;
(b) the use of the personal information by Council for the purpose of evaluating the proposal; and
(c) the disclosure of the personal information to other parties (including consultants) involved in assisting Council with the evaluation of the proposal.
To the extent that any confidential information included in an RFDP is in the nature of know-how or commercial-in-confidence information, the Respondent must inform Council. Council may disclose that information to its advisors and representatives, however it will take reasonable steps to ensure that such information is not used or disclosed by it or any of its officers, employees, agents or consultants except in accordance with the terms of this Invitation. 
[bookmark: _Toc523689322]Respondents must keep all particulars concerning its Response and all information that has been provided by or on behalf of Council in relation to this RFDP or the Project (Confidential Information) confidential. A Respondent must not, without the prior written consent of Council, disclose or provide to any person other than Council or Council’s employees, or employees, agents, Proponents, consultants, advisors or other persons engaged in the preparation of a proposal (Representatives), any Confidential Information. 
If a Respondent provides or discloses Confidential Information to its Representatives, it may only do so if it has informed the Representative that the information is confidential, and it must compel and procure the Representative to observe and comply with the obligations of confidentiality in this Section. Notwithstanding the above, a Respondent may disclose Confidential Information if and to the extent that such disclosure is required to be made by law, rules of a stock exchange, or the rules of a government or regulatory authority. A Respondent must not use any Confidential Information for any purpose other than to prepare a proposal and participate in this RFDP process. A Respondent must not use any confidential information for its own commercial purposes or to the actual or potential competitive disadvantage of Council.

1.22 [bookmark: _Toc524465523]Intellectual Property and Ownership of RFDP Documents
All proposal documents will become the property of Council on lodgement.
Intellectual property rights in the proposal do not pass to Council with the lodgement of the proposal. However, in submitting a proposal, the Respondent grants Council a licence to retain, use, disclose and copy the information contained in any proposal document (including but not limited to drawings and models) for the purposes of:
(a) evaluating or clarifying the proposal;
(b) evaluating any subsequent proposal;
(c) responding to any challenge to the RFDP process, audit and complying with governmental and parliamentary reporting requirements or request for information, including but not limited to requests from parliament or parliamentary committees; and
(d) any other purpose related to the RFDP process or to the above purposes.
To the extent that any information in a proposal is protected by intellectual property rights (for example, patents, registered designs, copyright) the Respondent must inform Council.

1.23 [bookmark: _Toc523689323][bookmark: _Toc524465524]Rights Reserved by Council
Notwithstanding any other Section of this Invitation, and in addition to Council's discretions and rights provided under this Section or under other Sections of this Invitation, Council reserves its rights to:
(a) use, for the purposes of evaluation, any information submitted by a Respondent including responses to clarification or debriefing discussions;
(b) require clarification from one or more Respondents or anyone else for the purposes of clarification;
(c) add to, vary or amend documents issued under or in connection with this Invitation after they have been issued;
(d) vary the scope of the Project, or any part of the Project;
(e) at any time change the basis on which Respondents may be, or are required to, participate in the procurement process and/or review and change the information or requirements contained in and attached to this Invitation by notice in writing to Respondents who have not withdrawn or been excluded from the RFDP process;
(f) extend the deadline for submitting proposals;
(g) vary the program of the RFDP procurement process or of any associated or subsequent procurement process;
(h) conduct a financial assessment of a proposal or of a Respondent through a financial assessment provider, and Respondents will be required to make available sufficient information for the assessment to be undertaken including current profit and loss, cash flow analysis, balance sheet or other audited financial statements;
(i) have regard to Council's knowledge and previous experience and dealings with any of the Respondents and information about the past or current performance of a Respondent under any contract, arrangement or dealing with Council or other government entities;
(j) approve or reject a proposal by a Respondent consortium to change the composition or roles and responsibilities in a consortium, during or after the RFDP process;
(k) allow or not allow another legal entity to take over a proposal in substitution for the original Respondent who lodged the proposal;
(l) withdraw, vary, replace, amend, suspend, discontinue or terminate the process set out in this Invitation, or any part of this Invitation, by notice in writing to Respondents who have not withdrawn or been excluded from the Response process;
(m) add to, alter, delete or exclude any part of the scope of works and services required by Council including the inclusion of any additional services within this Invitation; and
(n) publish the name/s of the shortlisted Respondent(s),
and Council's decision in such matters will be final, and Council will not be liable to a Respondent because Council has exercised any of its rights in this Invitation.

1.24 [bookmark: _Toc524465525]Governing Law
This Invitation and the associated RFDP process is governed by the law of New South Wales. The Respondent irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of New South Wales.



2. Glossary of Terms
The definitions and key terms used in this document are given in the table below.
Glossary of Terms
	Category
	Description

	Closing Time and Date
	The closing time and date as specified in this document

	Council
	Woollahra Municipal Council (ABN 32 218 483 245)

	Evaluation Criteria
	The criteria specified in Table 5.4a – Evaluation Criteria under Section 5 of this RFDP

	Expression of Interest or EOI
	An expression of interest that was lodged by a Proponent in response to the Invitation for Expressions of Interest stage of the competitive bid process

	Partner
	A private sector developer and/or consortia to assist Council to deliver the Project, who is intended to be selected by Council following the competitive bid process involving this RFDP

	Probity Advisor
	Probity Advisor utilised by Council during the procurement process

	Project
	The development opportunity referred to in this RFDP involving the development of the Site to achieve the Project Objectives.

	Project Objectives
	The objectives for the Project outlined in Section 3.

	Proponent
	An organisation or entity who obtains the RFDP and/or submits a Proposal in accordance with the requirements of this RFDP

	Proposal
	A Proposal submitted by a Shortlisted Proponent in response to this RFDP

	Request for Detailed Proposal
	This document

	Returnable Schedules
	The returnable schedules 1 - 5 attached to this RFDP

	RFDP Contact Person
	 Contact person as advised in this RFDP

	Shortlisted Proponents
	The Proponent(s) who have been shortlisted following the EOI stage of the competitive bid process to participate in this RFDP.

	Site
	The land broadly described in Section 2 of this RFDP and which is subject to further subdivision in stratums.

	Transaction Documents
	May include:
· Project development agreement
· Development licence
· Builders side deed
· Financiers side deed
· Independent certifiers deed
· Precinct management agreement
· Project branding & promotional agreement
· Template Put and Call deed
· Template contract for sale of land
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