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Agenda 

 

Monday 2 September 2019 

 

6.00pm 

 



 

 

Outline of Meeting Protocol & Procedure: 

 

 The Chairperson will call the Meeting to order and ask the Committee Members and/or Staff to 

present apologies and/or late correspondence. 

 The Chairperson will commence the Order of Business as shown in the Index to the Agenda. 

 At the beginning of each item the Chairperson will ask whether a member(s) of the public wish to 

address the Committee. 

 If person(s) wish to address the Committee, they are allowed four (4) minutes in which to do so.  

Please direct comments to the issues at hand. 

 If there are persons representing both sides of a matter (e.g. applicant/objector), the person(s) 

against the recommendation speak first. 

 At the conclusion of the allocated four (4) minutes, the speaker resumes his/her seat and takes no 

further part in the debate unless specifically called to do so by the Chairperson. 

 If there is more than one (1) person wishing to address the Committee from the same side of the 

debate, the Chairperson will request that where possible a spokesperson be nominated to represent 

the parties. 

 The Chairperson has the discretion whether to continue to accept speakers from the floor. 

 After considering any submissions the Committee will debate the matter (if necessary), and arrive at 

a recommendation (R items which proceed to Full Council) or a resolution (D items for which the 

Committee has delegated authority). 

 

Recommendation only to the Full Council (“R” Items): 

 Such matters as are specified in Section 377 of the Local Government Act and within the ambit of 

the Committee considerations. 

 Broad strategic planning matters including those initiated at State and Federal Government level.  

 Urban design studies. 

 Planning proposals and local environment plans. 

 Development control plans and guidelines. 

 Development contribution plans. 

 Heritage conservation studies, assessments and controls. 

 Commercial centres’ studies.  

 Residential studies and strategies. 

 Parks and Reserves Plans of Management (Strategies, Policies and Objectives). 

 Flood Management Strategies. 

 Recreation Policies and Strategies. 

 Sustainability Policies and Strategies. 

 Transport Strategies. 

 Tree Policies and Strategies. 

 Matters requiring the expenditure of moneys and in respect of which no Council vote has been 

made.  

 Matters requiring supplementary votes to Budget. 

 Matters not within the specified functions of the Committee. 

 Matters reserved by individual Councillors in accordance with any Council policy on "safeguards" 

and substantive changes. 

 

Delegated Authority to be determined at Committee level (“D” Items): 

 To require such investigations, reports or actions as considered necessary in respect of matters 

contained within the Business Agendas (and as may be limited by specific Council resolutions). 

 Confirmation of the Minutes of its Meetings.  

 Statutory reviews of Council's Delivery Program and Operational Plan. 

 Any other matter falling within the responsibility of the Environmental Planning Committee and not 

restricted by the Local Government Act or required to be a Recommendation to Full Council as listed 

above. 

 
Environmental Planning Committee Membership: 7 Councillors 

 

Quorum:       The quorum for Committee meeting is 4 Councillors 
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Woollahra Municipal Council 

 

Notice of Meeting 
 

 

 

28 August 2019 

 

 

To:    His Worship the Mayor, Councillor Peter Cavanagh, ex-officio 

Councillors  Susan Wynne  (Chair) 

Mary-Lou Jarvis   (Deputy Chair) 

Luise Elsing 

Nick Maxwell 

Matthew Robertson 

Mark Silcocks 

Toni Zeltzer 

 

 

Dear Councillors, 

 

 

 

Environmental Planning Committee – 2 September 2019 
 

 

In accordance with the provisions of the Local Government Act 1993, I request your attendance at 

Council’s Environmental Planning Committee meeting to be held in the Thornton Room 

(Committee Room), 536 New South Head Road, Double Bay, on Monday 2 September 2019 at 

6.00pm. 

 

 

 

 

 

Gary James 

General Manager 
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Item Subject Page 

1. Leave of Absence and Apologies  

2. Late Correspondence 

3. Declarations of Interest 

Items to be Decided by this Committee using its Delegated Authority 

D1 Confirmation of Minutes of Meeting held on 19 August 2019 - 19/127383 ............... 7 

 

D2 Minutes of the Floodplain Risk Management Committee held on 24 July 2019 - 

19/124657 ..................................................................................................................... 9 

 

D3 Oxford Street & Paddington Working Party meeting 13 August 2019 - 

19/132829 ................................................................................................................. 107   

Items to be Submitted to the Council for Decision with Recommendations from this 

Committee 

R1 Draft Woollahra Voluntary Planning Agreement Policy - 19/125710 ..................... 117   
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Item No: D1  Delegated to Committee  

Subject: 
CONFIRMATION OF MINUTES OF MEETING HELD ON 19 

AUGUST 2019 

Author: Sue O'Connor, Governance Officer  

File No: 19/127383 

Reason for Report: The Minutes of the Environmental Planning Committee of 19 August 

2019 were previously circulated.  In accordance with the guidelines for 

Committees’ operations it is now necessary that those Minutes be 

formally taken as read and confirmed. 
 

Recommendation: 
 

THAT the Minutes of the Environmental Planning Committee Meeting of 19 August 2019 be taken 

as read and confirmed. 
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Item No: D2  Delegated to Committee  

Subject: 
MINUTES OF THE FLOODPLAIN RISK MANAGEMENT 

COMMITTEE HELD ON 24 JULY 2019 

Author: Aurelio Lindaya, Manager Engineering Services  

Approver: Tom O'Hanlon, Director - Technical Services  

File No: 19/124657 

Reason for Report: For the Committee to consider the recommendations of the Floodplain 

Risk Management Committee  
 

Recommendation: 

 

THAT the following recommendations contained in the minutes of the Floodplain Risk 

Management Committee held on Wednesday 24 July 2019 be adopted: 

 

A. That Council thanks the Paddington community for its participation in the process to prepare 

the Paddington Floodplain Risk Management Study and Plan.  

 

B. That the final Paddington Floodplain Risk Management Study and Plan, dated July 2019, 

prepared by Catchment Simulation Solutions, be adopted, subject to George Street being 

included in the streets identified in the Paddington FRMSP as likely to experience significant 

property damage, risk to life and/or evacuation difficulties during significant rainfall events 

(Paddington FRMSP p2) and George St, Elizabeth Place being included in the areas 

identified ‘At the peak of the 1% AEP flood, approximately 1,300 properties (out of 5,366 

contained within the catchment) are predicted to experience depths of inundation that exceed 

0.1 metres. The areas that are most significantly impacted by floodwaters include: 

(Paddington FRMSP p18) 

 

C. That Council requests staff to prepare a report on the water sensitive urban design projects, 

raised by the community through the consultation process for the draft Paddington 

Floodplain Risk Management Study and Plan. They include treatments at the following 

locations:  

i. Detention tank in the roundabout at Hargrave Street and Elizabeth Street 

ii. Flow path entrances to George Street. 

iii. Grassed open space at the intersection of Elizabeth Street and Windsor Street 

iv. Reserve at the intersection of Cascade Street and Sutherland Street – installation of 

underground and above ground storage, where feasible. 

v. Cul-de-sacs of Royston Street and Cecil Street where storage could be installed beneath 

the roadway surface and flows stored before drainage to the existing stormwater 

system.  

vi. Open space within 4-8 Hampden Street premises where underground storage could be 

provided.  

vii. Elizabeth Place underground storage detention tank.  

 

D. That staff provide a further review and commentary on the feasibility and costings associated 

with the installation of a large detention tank on land adjacent to Elizabeth Place to enable 

Council to make a decision about the inclusion of this option in the Paddington Floodplain 

Risk Management Study and Plan.  
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Background: 

 

The Floodplain Risk Management Committee (FRMC) has been established as an advisory 

committee to assist Council in the development and implementation of Floodplain Risk 

Management Plans. The FRMC reports to the Environmental Planning Committee. 

 

The Floodplain Risk Management Committee consists of: 

 Councillor Matthew Robertson (Chair) 

 Councillor Mary-Lou Jarvis 

 Councillor Mark Silcocks 

 A representative from the Department of Planning, Industry and Environment 

 Council's Director - Technical Services (or his delegate) 

 Council's Design & Investigations Engineer 

 Three local residents 

 A representative from the Waverley-Woollahra State Emergency Services (SES) 

 A representative from Sydney Water 

 

Discussion 

 

The FRMC met on 24 July 2019 at 6.00pm in the Thornton Room and the meeting was chaired by 

Councillor Robertson. The meeting was well attended with representatives from Sydney Water, 

Office of Environment and Heritage (OEH), residents and Council.  

 

The Minutes of the meeting are attached as Annexure 1. 

 

Item 3.1 - Paddington Floodplain Risk Management Study and Plan 
 

Following on from further community consultation with the residents of the upper Paddington 

catchment as resolved by Council’s Environmental Planning Committee in February 2019, the 

Paddington Floodplain Risk Management Study and Plan (FRMSP) was updated and completed.  

 

The final Paddington FRMSP is attached under separate cover in Annexure 2.  

 

The report and presentation on the Paddington FRMSP which was considered by the FRMC are 

attached as Annexure 3 and 4.  

 

The report and presentation was generally well-received by Floodplain Committee members and, 

after some discussion, the Committee recommended the FRMSP be approved by Council, subject to 

the amendments reflected in the Minutes and in the recommendation.  

 

The primary discussion items by residents at the FRMC meeting, which have been addressed 

through the recommendations, included:  

 

“Non-structural” flood mitigation options 

 

A representative of the Paddington Society raised concerns that almost no “soft/non-structural 

options” were recommended as part of the FRMSP and requested Council investigate measures 

which considers environmental impacts. A number of locations and soft/non-structural options were 

suggested. 
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Council’s Flood Consultant and Sydney Water’s representative advised the examination of 

environmental measures, such as Water Sensitive Urban Design (WSUD) treatments, although very 

important from a water quality perspective, does not provide a significant benefit from a flooding 

perspective. Floodplain management examines flood behaviour and proposes treatments to address 

significant stormwater events to reduce flood risk within the catchment rather than the more 

frequent storms that result in most pollution generation. 

  

Notwithstanding the above, it was agreed that a further report on Council’s environmental program 

and WSUD program be prepared for Council which considers the proposed locations and soft/non-

structural options suggested by residents.  

 

Elizabeth Place Underground Storage Detention Tank 

 

The Elizabeth Place Underground Storage Detention Tank proposal relates to a recent petition 

signed by residents of the upper Paddington Catchment requesting the purchase of portions of a 

number of private properties along Oxford Street for the purposes of creating a roadway and a 

public park off Elizabeth Place.   

 

As part of the further consultation with upper Paddington catchment residents for the FRMSP, 

requests were made to include the investigation of a storage detention tank under the possible public 

park and/or roadway to mitigate flooding in the area.  

 

Council’s flood consultant was asked to examine the proposal from a floodplain risk management 

perspective in the first instance given that if the underground storage tank investigations revealed 

that the option had significant hydraulic benefits, a positive Benefit Cost Ratio (BCR) and was 

recommended for implementation as part of the FRMSP, the project would be eligible for 

significant grant funding (2:1) from the Department of Planning, Industry and Environment as part 

of the NSW Government’s Floodplain Management Grants Program.  

 

After undertaking a comprehensive assessment, Council’s flood consultant did not recommend this 

option for implementation. Despite the option offering hydraulic and flood damage reduction 

benefits across a number of properties located between George Street and Cascade Street, the high 

implementation costs and low benefit cost ratio limits the project’s viability.  

 

The preferred flood mitigation option recommended for the upper Paddington catchment, which 

incorporates upgraded stormwater pipes and pits within the road reserve, has a higher benefit cost 

ratio and better flood mitigation outcomes for the overall upper Paddington catchment area.  

 

Land Valuation 

 

During the FRMC, concerns were raised with the land acquisition costs used in the BCR calculation 

for the Elizabeth Place underground storage detention tank. 

 

The land acquisition cost of $18,600/m2 used in the calculations for the underground storage 

detention basin was based on advice from Council’s Property Department which considered the 

average market rate identified in land valuations in Paddington undertaken recently by Council.  

  

It should be noted that land valuations do vary quite significantly as it is based on a number of 

factors including location, land size, condition of buildings and the planning controls applicable to 

the prospective properties. As the land identified for the underground storage detention basin is 

private property, compulsory acquisition may also influence the valuation price. 
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At the FRMC meeting, a local resident suggested that a figure of $8,500/m2 or lower should be the 

figure used based on recent property sales in the area. The resident advised that if a figure of 

$8,500/m2 or lower were to be used as the estimated property/ easement cost, then the BCR 

associated with the Elizabeth Street underground storage detention tank could be greater than one.  

 

Council’s flood consultant advised the FRMC that even if a rate of $8,500/m2 were to be adopted as 

the land valuation for the area, the resultant benefit cost ratio of the Elizabeth Place underground 

storage detention basin would still be below 1, with a BCR of 0.8. 

 

To address the concerns raised by residents at the FRMC in relation to land valuation and to enable 

Council to make an informed decision on the Elizabeth Place underground storage detention tank, 

Preston Rowe Patterson were engaged to prepare a formal land valuation for the private land 

earmarked for the underground storage detention tank.  

 

A copy of their valuation is attached as Annexure 5.    

 

The formal land valuation indicates that the likely compensation payable for the indicative area 

earmarked for the Elizabeth Street underground storage detention tank is a range based on potential 

diminution percentages to purchase land for road, public park and underground storage flood 

mitigation purpose. The valuation information is summarised below:  

 

Property Area 

(m2)  

($/m2) 

(Lower 

Range) 

($/m2) 

(Upper 

Range) 

Valuation  

(Lower Range)  

Valuation 

(Upper Range) 

436-440 Oxford 

Street, Paddington 

281 $7,580 $12,633 $2,129,980 $3,549,873 

442 Oxford Street, 

Paddington 

109 $4,128 $6,881 $449,952 $750,029 

22 George Street, 

Paddington 

109 $5,734 $11,468 $625,006 $1,250,012 

TOTAL 
   

$3,204,938 $5,549,914 

 

From the above valuation it is apparent that the average land acquisition cost across the properties, 

ranging from $5,800/m2 to $10,300/m2 is below the figure included in the Paddington Floodplain 

Risk Management Study and Plan ($18,600). The relatively wide valuation range supports the 

statement that valuations do have the potential to vary significantly.  

 

After reviewing the valuation for the site, Council’s Engineering and Property staff recommend 

Council adopt the conservative upper valuation range of $10,300 as any future purchase of private 

land would be subject to negotiations under the Land Acquisition (Just Terms Compensation) Act 

1991 with the landowner.    

 

The revised BCR for upper valuation of $10,300/m2 would be 0.7. (It should be noted that the 

revised BCR for the lower valuation of $5,800/m2 would be 0.99 or 1.0). 

 

After considering the revised formal land valuation and carefully reconsidering all the flood 

mitigation options available for the upper Paddington catchment, Council’s Engineers still support 

the preferred flood mitigation option recommended in the Paddington FRMSP for the upper 

Paddington catchment.  
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This option still affords a slightly better BCR and provides improved hydraulic performance for the 

overall upper Paddington catchment. The preferred option of implementing standard stormwater 

pipes and pits can be considered and integrated into Council’s Infrastructure Renewal Program and 

can be carried out in a staged manner subject to funding availability and Council’s future 

Infrastructure Renewal Program. Council would also be able to apply for grant funding for this 

option.  

  

 

Conclusion: 

 

It is recommended that Council endorse the Minutes of the Floodplain Risk Management 

Committee meeting held on 24 July 2019 which recommends adoption of the Paddington 

Floodplain Risk Management Study and Plan.     

 

 

 
 

Annexures 

 

1. Minutes of the Floodplain Risk Management Committee held on 24 July 2019 ⇩   

2. Paddington Floodplain Risk Management Study and Plan (circulated under separate 

cover)   

3. Report to FRMC - Paddington Floodplain Risk Management Study and Plan ⇩   

4. Presentation to FRMC - Paddington Floodplain Risk Management Study and Plan ⇩   

5. Valuation for Elizabeth Place Underground Storage Detention Tank ⇩    

EP_20190902_AGN_AT_files/EP_20190902_AGN_AT_Attachment_5893_1.PDF
EP_20190902_AGN_AT_files/EP_20190902_AGN_AT_Attachment_5893_2.PDF
EP_20190902_AGN_AT_files/EP_20190902_AGN_AT_Attachment_5893_3.PDF
EP_20190902_AGN_AT_files/EP_20190902_AGN_AT_Attachment_5893_4.PDF
EP_20190902_AGN_AT_files/EP_20190902_AGN_AT_Attachment_5893_5.PDF
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Item No: D3  Delegated to Committee  

Subject: 
OXFORD STREET & PADDINGTON WORKING PARTY 

MEETING 13 AUGUST 2019 

Author: Peter Kauter, Manager Placemaking  

Approver: Allan Coker, Director - Planning & Development  

File No: 19/132829 

Reason for Report: To report on the activities of the Oxford Street & Paddington Working 

Party  
 

Recommendation: 

 

THAT the draft minutes of the Oxford Street & Paddington Working Party meeting held on 13 

August 2019, as contained in the Annexure to this report, be received and noted. 
 

Background: 

 

The Oxford Street & Paddington Working Party (OSPWP) was formed following a Council 

resolution of 22 April 2013. Membership of the OSPWP was established following expressions of 

interest by Councillors.  

 

The most recent meeting of the OS&PWP was on 13 August 2019. The draft minutes of that 

meeting are annexed.  

 

Under the OSPWP’s current Terms of Reference (revision 24 November 2014) its stated purposes 

are: 

 

 To serve as an advisory body to Council to assist with the revitalisation and reinvention of 

Oxford Street, Paddington.  

 To provide a mechanism for consultation with key stakeholders  

 To advise on strategies and projects for implementation arising from the Oxford Street, 

Paddington Placemaking Roadmap Report dated 20/5/14 prepared by Village Well in 

accordance with Council’s resolution of 11/8/14  

 

The Working Party shall not operate in a regulatory or authoritative capacity. 

 

In relation to delegated authority the Draft Terms of Reference provide as follows: 

 

The Working Party is an advisory committee only and has no delegated authority. The 

Working Party will report to the Urban Planning Committee (now the Environmental 

Planning Committee) as required. 

 

Accordingly the minutes of the OSPWP meeting held on 2 July 2019 are being reported to the 

Environmental Planning Committee for its consideration. 

 

Conclusion: 

 

Key points arising from the meeting included: 

 

 City of Sydney – Councillor Jess Scully’s initial attendance at the Working Party and updates 

on the City’s activities and the development plans for the prominent site, 1-11 Oxford Street 
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 UNSW Art and Design – Kelly Doley was welcomed to the Working Party as the UNSW’s 

new representative and provided information on UNSW Galleries and other activities 

 Wayfinding App – Justin Dean, Managing Director - Envent, presentation on ‘Ganda 

Paddington’, the new wayfinding application for Paddington 

 Head On Photo Festival 2019 – Moshe Rosenzveig’s presentation on the Festival’s 10th 

Anniversary edition 

 Paddington Business Partnership – the update from the Partnership’s President Belinda 

Rankine on the good work being done on a range of matters including growing memberships, 

social media, wayfinding, networking, partnerships (with Telstra, Big Bus Tours & the SCG) 

and William Street Festival 
 

 

Annexures 

 

1. Draft minutes of the Oxford Street Working Party meeting held on 13 August 2019 ⇩  

  

EP_20190902_AGN_AT_files/EP_20190902_AGN_AT_Attachment_5917_1.PDF
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Item No: R1  Recommendation to Council  

Subject: 
DRAFT WOOLLAHRA VOLUNTARY PLANNING AGREEMENT 

POLICY 

Author: Chris Bluett, Manager - Strategic Planning  

Approver: Allan Coker, Director - Planning & Development  

File No: 19/125710 

Reason for Report: To present the Draft Woollahra Voluntary Planning Agreement Policy for 

consideration. 

To obtain a decision of the Council to place the Draft Policy on public 

exhibition.  
 

Recommendation: 

 

A. That the Draft Woollahra Voluntary Planning Agreement Policy contained in annexure 3 of 

the report to the Environmental Planning Committee meeting on 2 September 2019 be 

publicly exhibited for a period of 28 days. 

 

B. That a further report be presented to the Environmental Planning Committee following the 

public exhibition. 
 

 

1. Background 

 

The Council has considered the introduction of a policy for voluntary planning agreements on a 

number of occasions over the last four years. In 2015 a Draft Voluntary Planning Agreement Policy 

was prepared and considered by the Urban Planning Committee (UPC) on 14 December 2015. The 

Council endorsed the Draft VPA Policy on 8 February 2016 for the purpose of public exhibition.  

 

Following public exhibition of the Draft VPA Policy a report on submissions was considered by the 

UPC on 9 May 2016 (annexure 1). The Council refused the Draft VPA Policy at its meeting on 23 

May 2016. 

 

The latest report was presented to the Environmental Planning Committee (EPC) on 9 April 2018 

(annexure 2). The report dealt with financing mechanisms for public facilities and addressed a 

number of matters including: 

 

 The use and role of section 7.11 contributions (formerly s.94) and section 7.12 levies 

(formerly s.94A) to fund the provision of public amenities and services.1 

 An overview of voluntary planning agreements. 

 Responses to reasons provided in the Council’s decision of 23 May 2018 to refuse the Draft 

VPA Policy. 

 The advantages of s.7.11 contributions, s.7.12 levies and VPAs. 

 The introduction of a Council policy position for VPAs. 

 

The report of 9 April 2018 is particularly relevant because it responds to a number of common 

concerns and misconceptions about VPAs.  

 

 

1. These sections are contained in the Environmental Planning and Assessment Act 1979 (the Act). 

Division 7.1 of the Act deals with development contributions, including those obtained through 

planning agreements. 
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As a consequence of that report, the Council resolved on 23 April 2018: 

 

A. THAT the report on financing mechanisms for public facilities be received. 

 

B. THAT the Council adopt the following policy statement for voluntary planning 

agreements: 

 

The Council will consider the negotiation, preparation, approval and implementation of 

VPAs in circumstances authorised by, in accordance with and for purposes set out in the 

provisions of the Environmental Planning and Assessment Act 1979 in order to secure 

the provision of public facilities for the public’s benefit. The Council will conduct these 

procedures in an open, fair, consistent and accountable manner and with regard to a 

probity framework. The Council will not allow these procedures to impede or influence 

its statutory responsibilities in assessing development applications and preparing and 

approving planning proposals. 

 

C. THAT a draft voluntary planning agreement policy be prepared and reported to a 

meeting of the Environmental Planning Committee. 

 

This report to the EPC presents a Draft VPA Policy (annexure 3) for the Council’s consideration.  

 

2. What is a planning agreement? 

 

A planning agreement is a voluntary agreement (herein called a voluntary planning agreement or 

VPA) between a planning authority (e.g. Council) and a developer, where the developer agrees to 

make contributions towards a public purpose. Contributions can be monetary, works-in-kind, the 

dedication of land, or any other material public benefit (or any combination of these). 

 

A public purpose includes (without limitation) any of the following: 

 

 the provision of (or the recoupment of the cost of providing) public amenities or public 

services, 

 the provision of (or the recoupment of the cost of providing) affordable housing, 

 the provision of (or the recoupment of the cost of providing) transport or other infrastructure 

relating to land, 

 the funding of recurrent expenditure relating to the provision of public amenities or public 

services, affordable housing or transport or other infrastructure, 

 the monitoring of the planning impacts of development, 

 the conservation or enhancement of the natural environment. 
(Source: section 7.4(2) (formerly s.93 F (2) of the Environmental Planning and Assessment Act 1979) 

 

A public benefit is a benefit enjoyed by the public as a consequence of a development contribution.  

The circumstances in which a developer and a council may decide to enter into a voluntary planning 

agreement are where a developer: 

 

(a) has sought a change to a local environmental plan, or 

(b) has made, or proposes to make a development application or an application for a 

complying development certificate, or  

(c) has entered into an agreement with, or is otherwise associated with, a person to whom 

(a) or (b) applies. 
(Section 7.4(1) of the Act) 
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3. Benefits of a VPA 

 

VPAs provide a number of benefits in the delivery of public amenities and services for the 

community.  

 

(a) VPAs provide a means for allowing the local community to share in the financial benefit 

obtained by a developer due to a change in planning controls or a consent to a development 

application. This financial benefit is commonly referred to as planning gain or windfall gain 

which can be shared with the community through the concept of value capture (see section 5 

below). 

 

(b) VPAs enable the Council to deliver targeted public benefits over and above measures to 

address the impact of development on the public domain. Therefore, VPAs provide an 

effective means by which the Council can supplement developer contributions which are 

required by conditions of development consent to address the impact of development on 

private and public lands.  

 

The statutory capping of developer contributions under s.7.11 (s.94) and developer levies 

under s.7.12 (s.94A) effectively limits the amount of monetary contributions that can be 

obtained through development consents. This directly impacts on the timely delivery of public 

amenities and services. 

 

VPAs are not subject to statutory capping, although under the Draft VPA Policy, 

contributions derived from the land value capture approach may be influenced by a number of 

matters including the location and context of a site and a proposed development, and the 

economic viability of a proposed development.  

 

(c) VPAs have the potential to deliver public amenities and services in a timely manner.  

 

(d) VPAs allow for a flexible means for achieving good development outcomes and targeted 

public benefits. 

 

(e) VPAs allow opportunities for more innovative and efficient provision of public benefits than 

might be realised under other means.  

 

(f) VPAs are advertised in draft form and therefore provide opportunities for the local 

community to participate in the quality and delivery of public benefits. 

 

(g) VPAs allow developers to have an input to the type, quality, timing and location of public 

benefits. Developers, however, do not have sole rights in deciding these matters. A VPA is a 

negotiated arrangement which involves all parties.  

 

4. Countering some misconceptions about VPAs and a VPA Policy 

 

The exhibition of Council’s previous Draft VPA Policy resulted in a number of submissions 

criticising the use of VPAs and hence concluding that Council should not adopt a VPA policy. 

Some of these criticisms lacked evidence and were based on misconceptions about the role and 

processes involved with the negotiation operation of VPAs. The reports to the UPC and the EPC 

addressed those matters but we consider that responses to the main criticisms and concerns should 

be restated.  
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Introduction of a policy will set a precedent for VPAs   

A VPA policy will not commit the Council to enter into VPAs, or will it bind the Council in its 

decision making regarding agreements.  

VPAs are voluntary arrangements. Therefore, a council cannot require a developer to enter into a 

VPA. A council and a developer can decline to enter into a VPA or can decide to discontinue 

negotiations and not complete the agreement. However, once an agreement has been finalised, 

signed and registered it is a legal and binding contract. 

 

The presence of a policy will not provide a catalyst for more VPAs. It will, however, provide a 

consistent and transparent set of guidelines for both the Council and developers.  

 

VPAs will undermine Council’s planning controls 

VPAs will not devalue or compromise Council’s planning controls or will they establish a practice 

that can suggest that Council is abandoning development standards and other development controls. 

This is because: 

 

 The primary consideration is to establish the merit of the requested changes to planning 

controls, in the case of planning proposals, or whether a non-compliance with the statutory 

development standards and other planning controls is justified, in the case of a DA.  

 Consideration of the terms of a VPA, including the type of public benefit to be delivered, is 

carried out in a separate process and by different staff members to those who undertake the 

merit assessment of changes to planning controls. 

 The perception that the Council is compromising its planning controls by considering and 

entering into a VPA can be addressed in part by the transparent and public process in which 

decisions on VPAs, planning proposals and development applications are made. 

 

VPAs allow developers to buy additional development potential and development consents. 

This is a common perception often put forward in arguments opposing the use of VPAs. The 

argument gains emphasis often due to a range of matters including lack of consistency in processes 

and poor transparency in decision making. A contrary argument can be assisted by the existence of 

a VPA policy which: 

 

 has passed through a public exhibition stage which allows lodgement and consideration of 

submissions, 

 has been considered and approved in a transparent and public process, 

 identifies the probity rules to be followed in separating the responsibilities for negotiating 

VPAs and assessing the merits of planning proposals and development applications, 

 identifies the decision making steps involved in the consideration of a VPA which are 

undertaken in a public meeting,   

 relates the use of VPAs to the Council’s corporate strategic planning framework and 

development contributions system,   

 sets out criteria for assessing the acceptability of the benefit of public amenities and services 

that are to be provided by the developer, 

 sets out the criteria for assessing the acceptability of a VPA in general,  

 sets out the strategic infrastructure needs that will be funded by contributions, particularly in 

the case of contributions arising from value capture. 

 

The Draft VPA policy will satisfy all these points. 
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5. Content of the Draft Policy 

 

A copy of the Draft VPA Policy is contained in annexure 3. The content of the Draft VPA Policy 

has regard to the legislative requirements for planning agreements contained in the Act and the 

Environmental Planning and Assessment Regulation 2000. The Draft VPA Policy has also been 

informed by the Practice Note issued by the NSW Department of Infrastructure Planning and 

Natural Resources on 19 July 2005.  

 

The Draft VPA Policy establishes important guidelines relating to the Council’s use, preparation 

and implementation of planning agreements. In this regard it deals with a range of matters 

including: 

 

 principles which will be observed by Council when planning agreements are being 

considered, negotiated and used, 

 the relationship of planning agreements to the planning framework within which the Council 

operates including the Eastern City District Plan, the Community Strategic Plan, the Delivery 

Program and Operational Plan and the Council’s contribution plans,  

 the role of planning agreements in delivering projects and actions within the Council’s 

integrated planning framework, 

 matters of probity in negotiating a planning agreement, 

 establishing roles for negotiating a planning agreement, 

 enabling the use of specialists engaged by the Council to participate in the negotiation 

process, testing the acceptability of an offer by a developer to enter into a planning agreement, 

 using planning agreements to allow the community to benefit from a share of the unearned 

increment in land value obtained by developers from changes to planning controls which 

facilitate intensified development. 

 

The Draft VPA Policy is consistent with and adopts the statutory requirements, obligations, 

restrictions and safeguards contained in the Act and the Regulation relating to planning agreements. 

These include matters concerning the basic content of a planning agreement, public notice of a 

planning agreement, the relationship with development consents and the amendment and revocation 

of a planning agreement. 

 

An important element of the Draft VPA Policy is the facility to negotiate a VPA using the concept 

of value capture. A description of value capture is provided in the following extracts from a 

published article by Council’s lawyer Dr Lindsay Taylor: 

 

[V]alue capture in relation to urban land development involves a planning authority, such as a 

local council in New South Wales, capturing for the community benefit some of the land 

value increase accruing to a parcel of land from planning activities of the authority which 

increase the development potential of the land and hence its value. 

[T]he fundamental purpose of value capture is …to capture increased land value for the 

community on the basis of a legitimate claim by the planning authority to a share of what is 

commonly referred to as the ‘unearned increment‘ of land value uplift. 
(Lindsay Taylor, Value capture through voluntary planning agreements, In focus, 18/5/2016) 

 

The article also explains a number of concepts and understandings that underpin value capture. 
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Value capture practices rest on several key concepts and understandings. The first is that the 

unearned increment is a form of ‘community property‘ in so far as it is wealth created by the 

activities of planning authorities and not by landowners. The second is that planning 

authorities, by virtue of planning legislation such as the EPA Act, are monopoly suppliers 

of development rights to the extent to which their approval is required to allocate rights, 

whether for a single parcel of land or more generally, through changes to planning controls 

(see for example, the scheme for making planning controls in relation to land contained in 

Part 3 of the EPA Act). The third is that where landowners seek variances to existing planning 

controls so as to increase development rights relating to land, planning authorities are entitled 

to claw-back any unearned increment arising from approving the variance. 
 (Lindsay Taylor, Value capture through voluntary planning agreements, In focus, 18/5/2016) 
 

The last sentence in this extract needs to be qualified. The ability of planning authorities to “claw-

back” the unearned increment is not unrestricted. Any value capture practice needs to be reasonable 

in so far as the amount of contribution negotiated must have regard to a number of considerations 

including the effect of the contribution on the economic viability of any future development of the 

land which is the subject of the planning agreement. 

 

The Draft VPA Policy contains a formula for calculating the land value capture contribution based 

on the residual land value method. The methodology also builds in consideration of factors which 

can influence the contribution including the effect on the economic viability of future development. 

This has the benefit of opposing criticism that the contribution is merely a tax or a fee to buy a 

development consent or additional development potential. 

 

6. The next steps 

 

The Draft VPA Policy should be placed on exhibition to allow public comment. There is no 

statutory timeframe for exhibiting a VPA policy, but a period of 28 days is consistent with the 

exhibition of other policy documents prepared by the Council. 

 

Following the exhibition a further report addressing submissions will be prepared and submitted to 

the EPC. 

 

7. Conclusion 

 

VPAs are a means by which the Council can provide public benefits in a timely manner and within 

a legal framework. VPAs can operate in a complementary way with the Council’s development 

contribution and levy plans to provide options for funding the coordinated delivery of public 

infrastructure and growth. 

 

VPAs have a distinct advantage over section 7.11 and section 7.12 contribution plans because they 

are not subject to statutory caps on the amount of monetary contributions that can be raised. 

Whereas contributions plans have fixed schedules of works, VPAs are flexible and adaptable in 

meeting opportunities for providing public facilities. In particular, they allow for value sharing 

which is used by all levels of government within Australia to assist with the delivery of public 

infrastructure. 

 

The Council has taken an initial step in adopting a policy statement for VPAs. It should now take 

the next step in exhibiting and adopting a VPA Policy.  
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Annexures 

 

1. Report to UPC - 9 May 2016 ⇩   

2. Report to EPC - 9 April 2018 ⇩   

3. Draft Woollahra Voluntary Planning Agreement Policy 2019 ⇩    
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Political Donations:  Matters to be considered by Councillors at Council and/or Committee Meetings 

 

Action 

Participate in debate and  

vote on the matter. 

 

Did the applicant, owner (if 

not the applicant) or 

someone close to the 

applicant make a donation 

in excess of $1,000 that 

directly benefited your 

election campaign?  

(Code of Conduct Cl 4.21). 

Staff to record decision process 

(motions/amendments) and  

Division of votes for the determinative 

 resolution or recommendation in the  

meeting minutes. 

No 

Yes 

Action 

Consider appropriate action required. 

 

This could include limiting involvement by: 

1. participating in discussion  

but not in decision making (vote), 

2. participating in  

decision making (vote)  

but not in the discussion 

3. not participating in the discussion 

 or decision making (vote) 

4. removing the source of the conflict. 

 

Action 

Declare a significant non-pecuniary conflict  

of interest, absent yourself from the meeting  

and take no further part in the debate or  

 vote on the matter 

 (Code of Conduct Cl 4.16(b)). 

No 

Matter before  

Council and/or Committee Meeting 
 

Action 

Declare a significant non-pecuniary conflict  

of interest, absent yourself from the meeting  

and take no further part in the debate or  

vote on the matter 

 (Code of Conduct Cl 4.16(b)). 

Yes 

Did the applicant or 

someone close to the 

applicant make a donation 

less than $1,000 that 

directly benefited your  

election campaign? 

(Code of Conduct Cl 4.2). 

 

Do you believe the political 

contribution creates a 

significant non-pecuniary 

conflict of interest for you? 

(Code of Conduct Cl 4.23). 

 

Yes Yes 

No No 

Is the matter before the 

meeting a Planning Matter? 

 

Staff to record decision process 

(motions/amendments) and  

Division of votes for the determinative 

 resolution or recommendation in the  

meeting minutes. 

or 
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